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1. These proceedings are brought by the Queensland Building Services Authority (the Authority) pursuant to Section 101 of the Queensland Building Services Authority Act 1991.
2. They consist of three applications: D166-99 in which the Respondent is Pest and Weed Control Services Pty Ltd (Formerly Guardian Pest and Weed Control Services Pty Ltd) (Guardian); D036-00 in which the Respondent is David James Pearson (Mr Pearson); and D037-00 in which the Respondent is Judith Eve Pearson (AKA Love) (Mrs Pearson).

Allegations against Guardian

3. The allegations against Guardian appear in a document dated 5 February 2001 entitled “Further further amended application” (the amended application) and produced by the Authority on 14 February 2000 (marked Exhibit 20).

4. Section 3 of the amended application lists a number of sites (subparagraphs (a) through to (o)) which are the subject of the application.  These sites are more particularly dealt with in section 6 of the amended application.  The sites are dealt with in section 6 by being referenced to particular applicators employed by Guardian who were allegedly responsible for applying chemicals at those sites.

5. On that I note that, pursuant to section 6(c)C, reference is made to the applicator Mickile Wayne Ward (Mr Ward) as having been responsible for the application of termiticide at sites detailed in subparagraphs (c) to (k) within section 3 of the amended application.  Although a statement by Mr Ward was filed by the Applicant, the statement was not tendered into evidence, nor was Mr Ward called to give evidence by the Authority.  There is then no evidence before me as to the subject sites (c) to (k) in section 3 of the amended application upon which any relevant findings can be made against any of the Respondents.  

6. Additionally, the site at 130 Aitchison Road, Moggill (site 3(l)) was the subject of a previous application and, in submissions from the Authority, is not being relied upon by the Authority as a basis for its various claims in any of the applications, other than perhaps in a corroborative sense.  

7. The remaining sites in section 3 of the amended application and the applicators responsible for those sites are:
3(a) – 33 Kurrajong Street, Warner (the Warner site) – referred to in section 6(c)A of the amended application as being the responsibility of Martin Charles O’Donnell (O’Donnell).

3(b) – 28 Armytage Street, Lota (the Lota site) – referred to in section 6(c)B of the amended application as being the responsibility of Darryl Anthony Barbi (Barbi).

3(m) – housing estates in the western suburbs of Brisbane mainly for Henley Homes (the Henley Homes sites) – noted in section 6(c)D of the amended application as having been the responsibility of Douglas Garrett Yarrow (Yarrow).

3(n) – houses on the north side of Brisbane, mainly for builders Jennings, Masterman, Dixon and Tamawood homes – in section 6(c)E of the amended application being referred to as the responsibility of Darren Everton (also known by his correct name, Everden) and Jeffrey George Mapstone (Mapstone).

3(o) – houses in the Gold Coast and Calamvale area including an estate on Honeysuckle Way, Calamvale – referred to in section 6(c)F of the amended application as being the responsibility of William McDonald (William McDonald).

8. In respect of those applicators and sites referred to at paragraph 7 above, the amended application and the applications brought against Mr and Mrs Pearson  allege:

1. fraud against Guardian, Mr Pearson and Mrs Pearson; 

2. dishonesty against Guardian, Mr Pearson and Mrs Pearson;

3. negligence or incompetence against Guardian, Mr Pearson and Mrs Pearson;

4. against Guardian, that the Directors, namely the Respondents to applications D036-00 and D037-00, Mr Pearson and Mrs Pearson are not fit and proper persons to control and influence Guardian.  

5. against Guardian that (in the period from about 1982 to October 1999) through Mr and Mrs Pearson Guardian had a policy (the policy) such that it would conduct its business so that applicators would: 

(i) apply termiticide at a concentration and a rate less than the specified concentration and rate under the relevant Australian Standard; and further that

(ii) sign certificates as to such application of termiticide falsely certifying that the termiticide had been applied in accordance with the relevant Australian Standard.  

9. It is alleged by the Authority that the applicators, through which this policy was conducted, were O’Donnell, Paul de Bray, Mark David Porter, Yarrow, Everden, William McDonald, Michael Reynolds, Mapstone and Robert Scott.

10. The relevant period of the conduct complained of was from about 1982 to October 1999 (the relevant period).

11. Over the relevant period:

1. Guardian employed the applicators; and

2. Mr and Mrs Pearson, as directors of Guardian controlled the day-to-day operations of Guardian.

12. The allegations against Mr and Mrs Pearson as above, and the allegations against Guardian in the items in paragraph 8 numbered (4) and (5) above arise out of the nature and substance of the allegations against Guardian in respect of the applicators and sites.

13. As well it could be said that, insofar as the amended application refers to matters of dishonesty against Guardian and/or negligence or incompetence against Guardian, those allegations similarly arise out of the nature and substance of the allegations against Guardian in respect of the allegation of fraud.

14. It is in that context then that I outline the allegation of fraud against Guardian insofar as it relates to each applicator and the sites applicable to that applicator.

Allegation of Fraud

The Warner site – O’Donnell

15. In about November 1995 Guardian and Pioneer Homes Australia Pty Ltd came to agreement that Guardian would treat the Warner site for termites for consideration.

16. O’Donnell administered termiticide to the Warner site at the concentration of approximately 1%, the concentration specified in the Australian Standard (the specified concentration) and at the rate of 2.5 litres per square metre, a rate one half of the rate specified by the Australian Standard (the lower rate).

17. O’Donnell signed the Part B certificate certifying that termiticide had been applied in accordance with the Australian Standard, namely at the rate of 5 litres per square metre and the specified concentration.

18. O’Donnell applied the termiticide as aforesaid at the direction of Mr Pearson who had told him in about late 1995 that all treatments would be at the lower rate and at the specified concentration.  

19. O’Donnell falsely certified the certificate on the direction of Mr Pearson who told him again in about late 1995 that notwithstanding application at the lower rate and the specified concentration, all certificates were to be signed by O’Donnell certifying that the treatment had been applied at the rate of 5 litres per square metre and in accordance with the Australian Standard.

20. Guardian by Mr and Mrs Pearson knew that certificates for all sites (including the Warner site) certified that termiticide had been completed in accordance with the Standard at the rate of 5 litres per square metre when in fact it had been applied at the lower rate (2.5 litres per square metre).  

21. Guardian by Mr and Mrs Pearson intended that Pioneer and the homeowner act on the representation contained in the certificate signed by O’Donnell.

22. Pioneer suffered damage in that it had paid the Respondent for a treatment, such treatment being less effective than treatment in accordance with the Australian Standard.

23. In about 1998 the Warner site became badly infested with termites.

The Lota site – Barbi

24. In about February 1996 Guardian and Rod Coles, a builder, entered into agreement that Guardian would treat the Lota site for termites for a fee.

25. Barbi administered termiticide to the Lota site at a rate unknown but a rate nevertheless significantly less than the specified rate under the relevant Australian Standard of 5 litres per square metre.

26. Barbi signed a certificate falsely certifying that the termiticide was applied at a rate of 5 litres per square metre.

27. Barbi applied the termiticide at a rate less than 5 litres per square metre upon the direction of Mr Pearson who told Barbi, in about late 1995 or early 1996, that all treatments were to be at a rate of 2.5 litres per square metre.

28. Barbi falsely certified the certificate on instructions of Mr Pearson who told him, in about late 1995 or early 1996,that Part B certificates were to be signed by Barbi as if the treatment had been completed at the rate of 5 litres per square metre. 

29. Guardian by Mr and Mrs Pearson knew that certificates for all sites including the Lota site falsely certified that termiticide had been applied at the rate of 5 litres per square metre when it had not been so applied.  

30. Guardian by Mr and Mrs Pearson intended that the builder Mr Coles and the home-owner act on the representation in the certificate that the termiticide had been applied at the rate required by the Australian Standard.

31. Mr Coles suffered damage in contracting for a treatment in accordance with the Australian Standard, when the treatment had not been so applied, such treatment being less effective, than if treated at the rate in the Australian Standard.

32. In about late 1998 or early 1999 the Lota was badly infested with termites.

The Henley Sites - Yarrow
33. From approximately late 1995 to October 1999 Yarrow treated each of the Henley Homes sites at the concentration of approximately 1% at the rate of 2.5 litres per square metre being one half of the rate specified by the Australian Standard (the lower rate).

34. Yarrow falsely signed certificates certifying that he had applied termiticide in accordance with the Australian Standard, namely at the rate of 5 litres per square metre.

35. Yarrow applied the termiticide at the lower rate on the instructions of Mr Pearson given in late 1995.

36. The Henley Homes sites were treated by Guardian for monetary reward.

37. Guardian by Mr and Mrs Pearson knew that certificates for all sites, including the Henley Homes sites, were falsely certified that the termiticide had been applied in accordance with the relevant Australian Standard, when in fact it had not.

38. Guardian by Mr and Mrs Pearson intended that Henley Homes and the home-owners act on the representations in the certificates that the termiticide was applied in accordance with the relevant Australian Standard.

39. Henley Homes suffered damage in that it had contracted for treatment in accordance with the relevant Australian Standard and paid Guardian accordingly, when in fact termiticide had not been applied in accordance with the relevant Australian Standard.

40. The Henley Homes sites were, as a result of Guardian’s conduct, more vulnerable to termite infestation.

The northside homes
41. Guardian employed Everden between approximately the late 1980s and early 1990s for a period of 3.5 years.

42. Guardian employed Mapstone as an applicator between approximately 1994 and early 1998 for a period of 5 years.

43. Everden and Mapstone treated the northside sites with termiticide through their periods of employment.

44. Everden and Mapstone treated each of the northside sites specified by the Australian Standard, but at less than the rate specified by the Australian Standard, in that: 

· Everden applied the termiticide at the rate of one-half a litre per square metre and at the specified concentration;

· Mapstone applied the termiticide at the rate of approximately 2.5 litres square metre and at the specified concentration;.

· Everden and Mapstone falsely signed certificates certifying that they had applied termiticide in accordance with the relevant Australian Standard.

45. The northside properties were treated by Guardian for monetary award.

46. Guardian, by Mr and Mrs Pearson, knew that certificates for all sites including the northside sites falsely certified that termiticide had been applied in accordance with the relevant Australian Standard, when it had not been so applied. 

47. Guardian by Mr and Mrs Pearson intended that builders and home-owners of the northside sites act on the representations in the certificates.

48. The builders suffered damage as a result of the fraud or dishonestly aforesaid, in that the builders contracted for treatment in accordance with the relevant Australian Standard, when in fact termiticide had been applied otherwise than in accordance with the Australian Standard.

49. The northside sites were more vulnerable to termite infestation by reason of the fraud or dishonesty of Guardian.  

Gold Coast and Calamvale sites

50. Between 1982 to 1997 (excepting a period of six months in 1987) McDonald was employed by Guardian.

51. McDonald on behalf of Guardian treated the Gold Coast and Calamvale sites.

52. As from mid-1995 McDonald treated each of the Gold Coast and Calamvale sites at the specific concentration, but at a rate less than the rate specified in the Australian Standard.

53. McDonald falsely signed certificates certifying that he had applied termiticide in accordance with the Australian Standard and at the rate specified in the Australian Standard of 5 litres per square metre.

54. The Gold Coast and Calamvale properties were treated by Guardian for monetary award.

55. Guardian, by Mr and Mrs Pearson, knew that certificates for all sites, including the Gold Coast and Calamvale sites, falsely certified that termiticide had been applied in accordance with the Australian Standard, when it had not been so applied.

56. Guardian by Mr and Mrs Pearson intended that builders and home-owners of the Gold Coast and Calamvale sites act on the representations contained in the certificates aforesaid.

57. The builders suffered damage as a result of the fraud, in that they contracted for treatment in accordance with the Australian Standard, when the treatment did not so accord.

58. The Gold Coast and Calamvale sites were more vulnerable to termite infestation by reason of the fraud.

General instructions to applicators

59. In the relevant period, in accordance with the policy:

· instructions were given to the applicators named to apply the termiticide at rates or concentrations less than the relevant Australian Standard and sign certificates that termiticide had been applied in accordance with the Australian Standard;

· the applicators applied the termiticide as instructed.

60. Guardian, by Mr and Mrs Pearson, knew that certificates for all sites falsely certified that the termiticide had been applied in accordance with the relevant Australian Standard, when, in fact, it had not been so applied. 
61. Guardian, by Mr and Mrs Pearson, intended that builders and home-owners act on representations contained in certificates.

62. The builders suffered damage as a result of the fraud in that they contracted for treatment in accordance with the relevant Australian Standard when in fact that treatment had not resulted.

63. The houses treated were more vulnerable to termite infestation by reason of the fraud.

Allegations as to dishonesty

64. This allegation is essentially that, through the relevant period 1982 to 1999 Guardian acted dishonestly in relation to the business carried on either under its licence (that is, from 10 May 1994, being the date from which Guardian was the holder of a contractor’s licence in the category of pest controlling) or, prior to 10 May, 1994, as a person not being the holder of a licence, and that dishonesty was in respect of the same matters referred to above in respect of fraud.

Allegations as to negligence or incompetence
65. Throughout the relevant period Guardian was negligent or incompetent when carrying out building work under the licence in that Guardian, through Mr and Mrs Pearson, knew or ought to have known that termiticides should be applied in accordance with the relevant Australian Standard.

66. Guardian, by Mr and Mrs Pearson, knew or ought to have known that the treatment of properties with termiticide otherwise in accordance with the relevant Australian Standard rendered the buildings on the properties more vulnerable to infestation by termites.   

67. Through the relevant period Guardian, through Mr and Mrs Pearson, conducted the business so that termiticide was applied to properties at rates less than the Australian Standard required.

Allegations as to directors being not fit and proper persons

68. Through the relevant period Mr and Mrs Pearson conducted the business as to demonstrate they were unfit and proper to be in control of the business in that:

1. They were at all material times sole Directors;

2. At all material times they controlled the business;

3. They caused applicators employed by Guardian to apply termiticide at rates less than the Australian Standard;

4. They caused applicators to sign false certificates as to treatments they had performed; and

5. They caused Guardian to receive money in payment for treatments, knowing that the treatments had been conducted otherwise than in accordance with agreements between Guardian and its customers.

69. In the context then of the allegations against the Respondents, I turn now to the evidence.  In the course of relating the evidence of each witness I will also, in a comparative sense, make some comment on the conduct of their evidence, as it relates to that of other witnesses and the whole of the evidence, as well as my assessment of them as witnesses.

70. It is useful I think to adopt the categories of witnesses suggested in the Authority’s submissions, that is to say:

1. Applicators called by both the Authority and the Respondents.

2. Other witnesses giving evidence as to day to day operations of Guardian (GG McDonald, Fuller, Satchwell and R Lewington).

3. The evidence of Mr and Mrs Pearson.

4. An examination of the scientific evidence.

Jeffrey George Mapstone

71. Mr Mapstone provided a statement dated 18 October 2000 which is Exhibit 2 in these proceedings.  Mr Mapstone said that he was employed by Guardian for approximately 5 years between 1994 and the end of 1998 as a technician, with his main role being to apply termiticide to residential homes.  He said generally that he received his instructions through the girls at the Guardian office, although occasionally through meetings held by David Pearson or directions from Margaret Fuller (mainly on the telephone), and later from a manager Graham McDonald in his role as General Manager. 

72. He said that the instruction from Graham McDonald occurred at a meeting in a motel at which he and other technicians were present.  This is consistent with later evidence given by Graham MacDonald.  He said he thought that meeting occurred some time after the changeover (meaning the changeover of chemicals from Heptachlor to Chlorpyrifos on 1 July 1995), although he had no real recollection.  It was put to him in cross-examination that Graham McDonald did not start with the company until January 1998, a matter with which he did not disagree, stating that the meeting with Graham McDonald could well have been by way of confirmation of the former direction which was to use chemicals at lower concentrations. 

73. He said that most instructions as to raising or lowering percentage concentrations came from the girls in the office, usually Margaret Fuller.  He identified the Australian Standard in paragraph four of his statement as 1% applied at the rate of 5 litres per square metre, with an equivalent variation, depending upon the type of soil, for example, 2% at the rate of 2.5 litres per square metre on clay type soils.  

74. He said that, at the time of changeover from the chemical Heptachlor to Dursban (Chlorpyrifos) in about 1995, the technicians were instructed to use the rate of application specified by the Australian Standard, namely 5 litres per square metre, however quickly found that 5 litres per square metre was “swamping”, and often running off many of the slab sites.  Accordingly he said that, at one of the meetings, he and other technicians were instructed to apply the chemical at 2% concentration, but at the rate of 2.5 litres per square metre.  He said he could not recall who gave the instruction, but it would have been David Pearson or a manager.

75. He said that approximately six months after the changeover from Heptachlor to Dursban (Chlorpyrifos) as noted above, he was told by David Pearson that the higher concentration was playing havoc with the pumping equipment.  He said he was also told by David Pearson that, since the introduction of the new and more expensive chemicals, Guardian had been losing many of its regular builders to its competition.  He said in his statement that, as a consequence, either David Pearson or Margaret Fuller instructed him:

· to reduce the concentration back to 1%;

· not to alter the meterage rate, in other words, to apply the chemical at a concentration of 1% at the rate of 2.5 litres per square metre; and

· to concentrate the chemical around the more dangerous areas such as pipes.

76. He said that he reluctantly complied with the instruction and applied the chemical at a concentration of 1% at the rate of 2.5 litres per square metre, applying the chemical in this manner for most of the time that he was at Guardian.  He said that, towards 1998, he was instructed (he thinks by David Pearson or Margaret Fuller) from time to time to increase the concentration to 2%, because tests were being carried out on some of the work done by Guardian.  

77. He said that, despite expressing his reluctance to Margaret Fuller regarding the instruction to apply the chemical at half the rate (that is at 1% concentration at the rate of 2.5 litres per square metre), he felt nevertheless he had no choice, and would be terminated if he did not comply.  He said further that, notwithstanding their instruction, he was further instructed by David Pearson, the manager or Margaret Fuller to complete the under slab and perimeter certificates by filling out that the spray had been carried out at 1% at the rate of 5 litres per square metre. 

78. Specifically under re-examination Mr Mapstone said of a conversation he had with David Pearson in the above regard that the substance of that conversation was that David Pearson had told him that it was a shame that Guardian had to drop the rates (of concentration), but Guardian was losing customers to the competition which was either spraying water or dropping chemicals right down, and accordingly Guardian had no choice but to drop back.  He said that such conversation with David Pearson occurred on at least one occasion, and possibly “a couple of times”.  He said that he was told to lower concentrations on numerous occasions by numerous people, including meetings where the lower rates of concentration were discussed.  He said those meetings took place not long after the new chemicals were brought in, he thought, about six months or so after that time.  He said that the meeting took place at the headquarters of Guardian at Archerfield.

79. It was put to Mr Mapstone that he was elected as the technician’s representative at advisory meetings with the management of Guardian.  Mr Mapstone seemed unclear as to this.  As a result he was shown a minute of a meeting on 4 August 1998 (Exhibit 3), after which Mr Mapstone stated that he recalled vaguely such an appointment, although thought that the whole suggestion of technician representatives lasted only a very short period.  Mr Mapstone was then shown another minute of a meeting on 21 August 1998 (Exhibit 4), at which he was noted as being present as the technician’s representative.  It was put to Mr Mapstone that, at the meeting of 21 August 1998, at which he was the technician’s representative, he had failed to raise any complaint or unhappiness about the reduction in concentration of chemicals.  In response Mr Mapstone said he could not recall the subject meeting or its context, as having a technician’s representative was only a very short-lived idea.  He suggested nonetheless that it was a possibility that, at the time of the subject meeting, it might have been that technicians were spraying the right quantities, as they were spraying the right quantities for a while.

80. In the context of him stating that he had been told “by numerous people” to change the rates on numerous occasions, Mr Mapstone confirmed that to complain probably would have resulted in the loss of his job, and that at 42 or 43 years of age he did not have many prospects.  He agreed that, when he left employment with Guardian, he did so voluntarily, stating at the time to David Pearson that he was leaving because things had changed, and it was not like the good old days.  When asked during his oral evidence to explain what he meant by that, he said the following:

“When I first started spraying in pest control, under slab spraying, was with Amalgamated Pest Control and that was always done to the right percentages and the right rates.  When I started with Guardian we were spraying at the right rates for the first couple of years and even with the changeover we still sprayed the correct rates.  There was, as you remember, a conversation you and I had.  You said that you were losing customers left right and centre and we had no choice but to drop the concentration, drop the amount of chemical that we’re using.  Try to put it down at the best rate we could or the best places that we could and there was just no choice, it was just a matter of consequence, commercial consequence.”

81. It was then in the context of the suggestion that chemical was regularly available, that the following exchange occurred in cross-examination:

So you were free to take chemical, there was never any restrictions?-- No, there was always a restriction.  You were only allowed so many drums of chemical.


In what way?-- Well-----


But you could come back and replenish, I should have said, at any time?--  If the chemical was available, yes.


So there was never any constraints put on you?-- Other than a direction of spraying at half the rate, that’s right.

I put it to you that that direction was never given to you?--  Then why would I spray at half the rate?

I don’t know, Jeff.  I’m not here to answer that.  I just asked you the question?--  Well, that’s untrue”.

82. Whilst Mr Mapstone was unclear as to the sequence of meetings, and certainly, initially at least, placed the meeting at the motel with Graham McDonald the General Manager in a different and earlier time sequence than had in fact occurred, nevertheless I consider his lack of clarity and willingness to make concessions in his evidence only to have added to his credibility as a witness.  In this regard I note the following further exchange in cross-examination:

“Mr Pearson:  Yes, I think paragraph 7 is the relevant one with this, but I guess the issue is that you have stated that you attended a meeting with other technicians at a motel at which you were advised by Graham McDonald-----?-- Well, Maybe to continue applying at that rate.

So you’re not really sure, Jeff?-- I can remember speaking to you, David, directly about this, about dropping the chemical rate.” 

83. Essentially I consider Mr Mapstone to have been a truthful and reliable witness.  It should be further noted in this regard that his evidence was only elicited after he had been delivered a summons by the Authority to attend an oral examination and then being examined.  Indeed Mr Mapstone had apparently been contacted by Mr Pearson prior to being summonsed.  In that regard the relevant extract from the transcript is at page 57 and is as follows:

“Now, how did you first learn of these proceedings?--I was summonsed, yes.

Did you have any conversation with anybody before you were summonsed?-- In relation to the matter in general?

Well, anything in relation to the matter?-- David did ring me one night at home and spoke to me.  David Pearson, sorry, rang me at my house one night.

Can you remember what that conversation was about?---Basically that there was being – there were problems and I guess he wanted to know which way I was going to swing if I was going to commit myself or whatever.

Can you recall any specifics of that conversation?-- I remember that he was – he said his solicitor would contact me the next few days.

And did he?-- He did, yes.



And did you have a conversation with the solicitor?-- Yes.

Now, what about the Authority.  When did you first hear from the Authority?-- I received a – it’d be a summons in the mail.

Before you received the summons, did you talk to anybody from the Authority?-- Tony Collins, yes.



And what did he say to you?-- Well, he asked me for a statement.

And what did you say?-- I had legal advice and I decided not to make a statement.



And you were then summonsed, were you?-- Yes.

And after you were examined on the summons, was it then that you provided a statement?-- Yes, that’s right.”

84. Further there was clearly no animosity between Mr Mapstone and David Pearson.  Mr Mapstone appeared to me, in all of the circumstances, to have been a genuinely independent witness whose evidence did nothing, in my view, to detract from that assessment.

85. In the context then of Mr Mapstone’s evidence I accept that generally about six months after the statutory changeover of chemicals, namely in about early 1996, he was informed by the Respondent David Pearson or Margaret Fuller to reduce the concentration of the chemicals to 1% with the rate of application remaining at 2.5 litres per square metre, and that, in any event, that instruction was confirmed by David Pearson in a face-to-face meeting or meetings with Mr Mapstone.  I further accept Mr Mapstone’s evidence that he generally operated under that instruction in applying the chemical in jobs allocated to him by his employer Guardian.  I further accept that towards 1998 he was instructed (usually by David Pearson or Margaret Fuller) from time to time to increase the concentration of chemical to 2% for the reason that tests were being carried out on some of the work done by Guardian.

86. Importantly I should note that, from the point of view of the Respondent Mrs Pearson, whilst Mr Mapstone said that he also received instructions from time to time from Judy Love (whom he identified as, and it is common ground is a reference to, Mrs Pearson), specifically Mr Mapstone said in evidence that he did not recall Judy Pearson asking him to change the rates at any time, and that that instruction only came from David Pearson.

Kenneth Burmeister
87. Mr Burmeister’s statement is Exhibit 5.  He said that he has been licensed as a pest control operator since 1977 under the Queensland Health Act.  He said that in 1985, for approximately 12 months, and again in 1987 for 18 months, he was employed by Guardian as a commercial pest control technician.  He said that in late 1993 he returned to employment at Guardian, and was there until 1995 (probably about November) as a research salesman, eventually becoming Guardian’s commercial/domestic services technical manager.  It appears from his oral examination-in-chief that he was employed by Guardian for a further period in 1997 in a “strictly sales supervisor type role”.  He said that his division was one of two within the company, his division (commercial / domestic services) treating established houses and established commercial sites.  He said that Guardian’s new construction division treated both residential and commercial pre-construction sites.  He said that he became aware of Guardian’s senior management policy as to the application of termiticide for both commercial and residential pre-construction sites by the new construction division, because of his trouble-shooting role, in particular where there had been a termite infestation in a new house, in respect of which Guardian had carried out pre-construction treatment, and also by attending management meetings (in 1995) as a manager and taking part in general discussions during the day with the directors of Guardian, Mr David Pearson and Mrs Judy Pearson (aka Judy Love) as to the day to day activities of the workplace.  He said that a policy of a lower concentration of termiticide came about because 95% of Guardian’s pre-construction site work was commissioned by builders who were not prepared to pay the full price to Guardian.  He said Guardian’s response was to take the underpaying work and apply termiticide at 50% of the application rate as required by the relevant Australian Standard, that is 2.5 litres per square metre for domestic premises (5 litres per square metre being the Australian Standard) and 1 litre per square metre for new commercial premises.  He said that, in respect of a non-builder consumer (that is to say, someone in other than 95% of his division’s market) who did not quibble about the price, the termiticide was applied at the rate required by the Australian Standard.  He said that his employment at Guardian was terminated in November 1995, at which time he understood that the policy had changed, and that all jobs treated with the new products were to be treated at the full rate described by the relevant standard.  He said the under-application of chemical was of Heptachlor.

88. It is, for me, interesting to note that this evidence is consistent with the evidence of other applicators giving evidence for the Applicant, including Mr Mapstone, that evidence being to the effect that the proper rate was applied for about six months after the changeover of chemicals on 1 July 1995.  I should note that it is the Authority’s position that this period, more or less, coincides with the period during which returns were required to be lodged by pest control operators towards establishing that the new chemical Chlorpyrifos was being properly applied.

89. Under cross-examination Mr Burmeister stated that he had helped out only on one occasion with a pre-construction treatment (that is, work outside his division).  That apparently was in one of his earlier periods of employment.  However at that time he had indicated that he was not prepared to spray at the lower rate and the job was given to someone else.  He said he was not asked again to do pre-treatments, because he would not do them the way the directors (Mr and Mrs Pearson) required them done.

90. Under cross-examination he agreed that the parting between himself and Guardian (in particular, apparently Mrs Pearson) had been acrimonious (there being some industrial proceedings commenced by him), although he stated that he had moved on from that, and did not agree that he bore grudges towards Guardian, in particular Mrs Pearson.  Again under cross-examination and re-examination he elaborated upon the management meetings stating that Mr and Mrs Pearson (and perhaps Lyn Rankin) and himself were present, and that Mr Pearson had spoken at those meetings about the application rate of 2.5 litres per square metre and the effect this had had on profits and returns in the pre-construction division.  He placed the management meetings that he attended (he attended “once or twice”) between February 1995 and November 1995, he having taken over in February 1995 as commercial domestic manager from Ray Lewington, a position that he held until his employment was terminated in November 1995.

91. Whilst I do not agree with the Respondent’s submission that Mr Burmeister’s evidence should be rejected as unsatisfactory, I agree that his evidence was, perhaps unavoidably, influenced to an extent by the nature of his termination (in my view, there remains, at the least, some residue of dissatisfaction with how he was treated).  Accordingly, I consider that it would be unwise to rely upon his evidence unsupported by other more reliable evidence. In particular, in this regard, I refer to his allegations against Mrs Pearson, in respect of whom other evidence establishes that her responsibilities were with the commercial division.  Further in that regard I consider that the time sequence in which he reveals his understanding as to when the general policy of Guardian as to under-spraying applied, to be somewhat different (that is, because it relates to Heptachlor, namely prior to 1 July 1995) to that of other witnesses.  On that the Authority submits that the scientific evidence suggests under-spraying in the period up until when the chemical Chlorpyrifos was introduced, that is to say, 1 July 1995.  The effect of that evidence will be addressed later in this decision.

Martin O’Donnell
92. Mr O’Donnell’s statements are Exhibits 10 and 11.  Mr O’Donnell said that he was employed as a road technician with Guardian in or about early 1994 leaving in about early 1998.  He said he was employed by Guardian’s new construction division, which carried out Part A (slab) and Part B (perimeter) pre-construction treatments.  He said that, before the statutory changeover in chemicals in mid-1995, he applied the chemical Heptachlor at the rate prescribed by the relevant Australian Standard, namely 5 litres of emulsion per square metre.  He said, when the new chemical was first introduced in July 1995, he was instructed by Guardian to make sure it was applied at the prescribed rate.  He said however that, sometime after the introduction of this new chemical, David Pearson called a meeting of all road technicians at Guardian’s hangar office.  He said other technicians attending that meeting included Darryl Barbi, Doug Yarrow and Jeff Mapstone.  He said that at that meeting David Pearson told them to curb down on the chemical use to 2.5 litres per square metre.  This was in the first of Mr O’Donnell’s statements.  Mr O’Donnell corrected this in his supplementary statement (Exhibit 11) after having been contacted by David Pearson.  In his second statement Mr O’Donnell said that his recall was that the initial instructions given at the meeting by Mr Pearson were to halve the volume of emulsion and double the concentrate, that is to say, 2.5 litres per square metre of emulsion at a 2% concentration.  He said that he also recalled a question brought up at the subject meeting as to how the relevant part A and part B certificates were to be completed, with David Pearson telling them that the certificates were to be completed, as if the treatment had been carried out to the relevant standard.

93. In his supplementary statement (Exhibit 11) Mr O’Donnell said that, sometime after the meeting, he was further instructed by Mr David Pearson to apply the chemical at 2.5 litres per square metre at 1% rather than 2% of concentration.  He said in this statement that he could not recall the circumstances or timing of that further instruction.  
94. Mr O’Donnell said in his oral evidence that this later instruction was on one occasion only, and that he could not recall whether it came before or after November 1995, which was the date that he completed the Warner site.  In other words he could not say whether he completed that job at the correct concentrate of emulsion or at the reduced concentrate of emulsion.  Mr O’Donnell confirmed that there was never a problem in obtaining chemical from Guardian, including when the statutory change in chemicals was brought in.  
95. He said that certain statements were read to him by Mr Collins, a solicitor with the Authority, when Mr Collins phoned him as to his supplementary statement.  He said he could not remember whether the statement which was read to him was that of a Mr Yarrow, or whether the statements were as to the concentrate being lowered to 1% in the emulsion.  He said accordingly he could not remember what had prompted him to recall the change of concentrate to 1%, as he related in paragraph 7 of his supplementary statement, Exhibit 11.  Whilst agreeing that he did not have a good memory, he stated, when referred to paragraph 7, that he could remember that he had been asked to drop back to a 1% concentration which he was “pretty sure” was for 2.5 litres of emulsion per square metre and not 5 litres of emulsion per square metre.
96. He said that, at the time the instruction was given by David Pearson, he did not question why there was a need for a change, as he was working for David Pearson at the time and wanted a job.  He said that he was gullible at the time and there was no way that he would comply, if anyone asked him to reduce the level of concentration of any emulsion below the statutory required figure.  He said that, whilst he personally did not discuss the matter with other staff, he was told by David Pearson that the same instruction had been given to everyone, namely the other staff.  In this regard and towards the end of the cross-examination the following exchange occurred:

“Right.  Did you ever discuss the – your claim – the fact that the rate was changed with any other members of the staff?-- Not really, no.

So you just accepted verbatim that, all of a sudden, after several years employment that the rate was changed and----?-- Well it wasn’t only me, it was everyone that it was said to.

Right, but you just said - you didn’t discuss it?-- No, but I know that you had discussed it with other people and that they had dropped it down.

Right, well, if you knew that then you must have had discussions?-- Yes, with you.”

97. There was, in this exchange, none of the vagueness and failure to recollect which perhaps characterised some other parts of his evidence.  The exchange was, to my mind, direct, without hesitation and to the point, namely that Mr O’Donnell had been told by Mr Pearson, not only to change the concentration, but also that he had had discussions with others, and that they had dropped it down.  Accordingly I agree with the Authority’s submission that the exchange demonstrates a frankness which overcomes any adverse inferences which might have arisen from any apparent lack of recollection and confessed poor memory.  In the circumstances I consider that Mr O’Donnell gave his evidence honestly.  Indeed there was no suggestion that there was any conflict or animosity existing between himself and the Pearsons, and accordingly any motive or gain from lying.  I accept his evidence as being supportive of the allegation as to the directions of Mr Pearson to applicators (including Mr O’Donnell) to lower the concentration of chemical to 1%, whilst keeping the rate of application at 2.5 litres per square metre.

Paul de Bray
98. Mr de Bray made two statements which are Exhibits 12 and 13.  Mr de Bray was employed by Guardian for three to four months ending approximately Christmas 1989.  Mr de Bray is the owner, manager and director of a pest control company currently operating under the name Term-A-Kill Pty Ltd.  He said he was employed as a pest control technician with Guardian in the commercial division which had to do with treating already constructed dwellings, rather than the pre-construction division which involved Part A and Part B treatments to new structures.  He said that, through the time that he was with Guardian he would have completed only up to three Part B treatments and no Part A treatments.  He said that he was only employed to do the Part B treatments, because others were unable to perform them at the time for some particular reason.  

99. He said in his statement (Exhibit 12) that, after a month or so with Guardian, he was at hangar number 3 at Guardian’s office at Archerfield aerodrome, when David Pearson turned around to him and told him to cut down on the chemical he was using.  In oral evidence he referred to Mr Pearson’s remark as being that he was “using too much chemical”.  He said that David Pearson simply made the comment as he was walking by, and that he kept walking.  He said that he did not know at the time what David Pearson was referring to, as he was using the chemical at the correct strength.  He said that there was never any instruction to him by David Pearson or anyone at Guardian to use a lesser concentration of chemical.  He said that he had ready access to chemicals that he required.  He said first in cross-examination that it was quite possible that David Pearson had been referring to treatments other than part B treatments with Heptachlor which was the chemical used at the time, although he said that his interpretation of the comment, or indeed the assumption he made, was that the comment related to perimeter treatments that he had performed.  He agreed that the 1, 2 or 3 perimeter treatments he had performed had been relatively insignificant in terms of his use of Heptachlor.  He agreed further that he used Heptachlor in insignificant amounts in treating termites in already constructed buildings which was his primary activity.  He was asked specifically why he thought that the comment related to Heptachlor used in pre-construction treatment.  His response was that it could have been post-construction treatment such as he was normally involved in, although he had assumed that it was only pre-construction treatments.  That assumption was made notwithstanding the relatively small amounts of Heptachlor that he used in his commercial work, when compared to use of Heptachlor in pre-construction treatments.  His answer to this question was not at all convincing, nor, it seems to me, was there any real basis for the assumption that he made in respect of Mr Pearson’s statement to him, particularly where his primary use of Heptachlor related to post-construction treatments, and his pre-construction treatments numbered no more than three.  

100. Moreover it is clear to me from the evidence, both from Mr de Bray and others, that there was some continuing dissatisfaction in Mr de Bray arising from the termination of his employment by Mr Ray Lewington on behalf of Guardian, notwithstanding that it had occurred in 1989.

101. In the circumstances I consider that Mr de Bray’s evidence is at best for the Authority’s case, ambiguous, and cannot, on any reasonable view, lend any support to the Authority’s allegations.

102. It is my view that a statement was made by Mr Pearson to Mr de Bray, however both its context and reference is unclear, particularly insofar as pre-construction work and use of Heptachlor was concerned, this being particularly so because Mr de Bray was only very occasionally and marginally involved in the pre-construction area.

Douglas Garnett Yarrow
103. Mr Yarrow signed three statements in these proceedings, Exhibits 15, 16 & 17.  Two of the statements were signed on behalf of the Authority and the third on behalf of the Respondent.

104. In Exhibit 15 Mr Yarrow states that he commenced working in the pest control industry 14 years ago with the Brisbane City Council Health Department.  He then worked for two pest control organisations, Arrest a Pest and Safeco Pest Control, before taking up employment with Guardian on the 29 November 1990.  He said that he continued in the employment of Mr Pearson, the then proprietor of the company, until Mr Pearson sold his interest in the business on 3 October, 1999.  He said that during that time, he was using the chemical Heptachlor, until it was banned from use approximately 5 years ago.  He said that he recalled that Heptachlor was specified to be applied at 0.5% concentration, and at an application rate of 5 litres per square metre.  

105. He said that, when he first commenced at Guardian, a weekly audit of chemicals used by applicators was carried out, and he could recall being told by someone from Guardian very shortly after he commenced that he was using far too much chemical.  He said that he protested that he was using chemicals in accordance with the required standard and was told either by David Pearson or Lyn Rankin, an employee of the company in the company’s general office, that he had to cut down on the chemicals used.  He said that he could not specifically recall at what rate he was instructed to apply Heptachlor, although it was less than 5 litres per square metre.  He said that he carried out the instructions given at the time, because he did not want to lose his job.  In relation to Heptachlor he could recall only one occasion on which he was told that he was using too much of that chemical.  He said that he continued to apply Heptachlor at the reduced rate up until when it was banned.

106. He said that the reduced rate of Heptachlor which he applied under instruction was to residential homes in the western suburbs built by Devine, Pioneer Homes and Henley Homes.  

107. He said that, after the banning of Heptachlor, they were given the chemical Dursban to use for the treatment of slabs.  He said that initially in using Dursban he was instructed by David Pearson to mix Dursban at the rate of 2% and to apply it at the rate of 2.5 litres per square metre.  He said that, through his training, he realised the chemical had to be applied in accordance with the Australian Standard.  He said that his understanding was that Dursban had to be mixed at 1% concentration and applied at the rate of 5 litres per square metre, however David Pearson had told him that the same result could be achieved by applying at 2% concentration at 2.5 square metres, a situation which appeared to him to follow and make sense.  He said that he accordingly followed instructions, however every certificate he signed indicated that the chemical was applied in accordance with Standard 3660.1 which was not strictly accurate. 

108. Mr Yarrow said that, about 6 months after commencing the use of Dursban, David Pearson approached him and advised him to apply the chemical at a concentration of 1% and a rate of application of 2.5 litres per square metre.  He said that David Pearson had meetings involving himself and other applicators (at least 6 in number), David Pearson telling them all to apply Dursban at 1% concentration at 2.5 litres per square metres.  He said the other applicators were Marty O’Donnell, William McDonald, Phil (whose surname was unknown to him) Ron (again his surname was unknown to him), Darryl Barbi and Jeff (again surname unknown).  Mr Yarrow said that David Pearson said to them all at the meeting words to the effect that “I have to meet the competition, the only way I can meet the competition is by reducing the price and naturally, if I reduce the price, to make money out of it I have to reduce the chemical used”.  Mr Yarrow said that Mr Pearson indicated that all other pest control companies were doing the same.  These latter comments are consistent, more or less, with Mr Mapstone’s recollection.  Mr Yarrow said that, after this instruction, they all commenced treating slabs using 1% of Dursban at the rate of 2.5 litres for each square metre, as they had been instructed by David Pearson.

109. Mr Yarrow said that, after this instruction, a chemical count would be done each week and the number of jobs would be compared with the square meterage of application of chemicals for the job and a calculation made as to whether the applicators were using too much or too little chemical, with the applicators, then being informed accordingly.  Mr Yarrow said that Margaret Fuller of Guardian’s general office would impart the information as to the use of chemicals, as well as supplying the chemicals.  He said that Margaret Fuller told him on several occasions that his chemical use was too high, despite the fact that he was applying the chemical Dursban at the reduced rate, as he had been instructed by David Pearson.  He said that her words were “Your chemical count is a bit high for what you have done, you will have to cut back a bit”.  He said that, in the main, the slabs to which he applied the reduced rate of Dursban were in the western suburbs and for the contractor Henley Homes.  He said that he could recall two commercial sites, namely a job at the Rocklea markets and one at Boundary Road Archerfield, where spraying of reduced chemicals occurred.  He said that at no time did he ever spray any slab with water without chemicals, and at all times he applied chemicals as instructed.

110. Mr Yarrow said that, in addition to the slab spray, a perimeter spray was also done, spraying the chemical at the same reduced rate to a width of 300mm around the edge of the slab.  He said at times it was impossible to perform this perimeter spray job for reasons of wet weather or incomplete levelling and cleaning of the building site.  He said that he was pressured to sign the certificates regardless of whether the perimeter spray had been done, so that a certificate could be given by the builder to the local Authority, the arrangement being that the job would be re-booked by Guardian head office.  He said that he knew of a number of occasions, due to error or slip ups, that jobs were not re-booked for a perimeter spray.  He said on these occasions he would generally speak to Paula, Margaret Fuller or Judy Satchwell at Guardian office who would say words to the effect to leave the certificate on site, because the building supervisor had a council inspection scheduled and needed the certificate, and the job would be re-booked later on.

111. He said all applicators were involved in this procedure.  He said that the reduced rate of chemical continued to be applied until October 1999 when the company was taken over by Percy Bartrum, at which time all applicators were instructed to apply chemicals in accordance with the appropriate standard.  The situation as to the issue of certificates for perimeter sprays as explained above however remained.

112. Mr Yarrow said that he left the employ of Guardian, and the then proprietor Percy Bartrum, when he was stood down as a result of unsubstantiated allegations which became public to the effect that he had been spraying water rather than chemicals.

113. In his second statement (Exhibit 16) Mr Yarrow refers to the target figure which he was required to meet each week in terms of usage of chemical, that figure being 0.05.  He said that, after the new chemical Dursban was introduced in July, 1995, Guardian started using a docket book system for the allocation of chemical, the chemical being allocated prior to that in a fairly relaxed manner.  He said that he was told by Judy Satchwell one day, after Percy Bartrum had taken over the business, to revert to the higher concentration, because the company was being watched by the media.

114. In the third of his statements, Exhibit 17, Mr Yarrow refers to a statement by Alistair Imrie on a Current Affairs show suggesting that Judy Love (Mrs Pearson) had informed Imrie and others, including Mr Yarrow, at a meeting at Guardian that Part B (perimeter) certificates for AV Jennings jobs were to be signed, when those sites were not ready for treatment, on the understanding that the sites would be treated later.  Mr Yarrow said that he had never been informed by Judy Love (Pearson) to do anything at all during the time that he was at Guardian, and that such a meeting did not take place as far as he was concerned.

115. Under cross-examination, Mr Yarrow said that most of what he did was under the control of the girls in the office.  He said that the 1% direction probably came six to twelve months after the statutory changeover of chemicals.  He said that he did not recall any statement by David Pearson to the effect that, rather than the rate changing from 2% concentration at 2.5 litres per square metre to 1% concentration at the same application rate, the rate changed to 1% concentration at an application rate of 5 litres per square metre. As to this I should note that I do not agree with the Respondent’s submission that Mr Yarrow’s answer in this regard was ambiguous and inconsistent.  I consider that by his use of the word “okay” in his answer, before the words “I don’t recall that”, Mr Yarrow was merely acknowledging that he understood what Mr Pearson was putting to him.

116. Mr Yarrow said as to sites at Ferny Grove and Lockrose (sites upon which the Authority’s evidence is that tests had been carried out under the slabs revealing no chemical on site) that he had sprayed every slab that had been allocated to him.

117. Upon re-examination Mr Yarrow stated that under the general manager, Graham McDonald, the concentration/application rate was raised to 2% at 2.5 litres per square metre, and then again under Mr Graham McDonald’s instruction went back to 1% at 2.5 litres per square metre.

118. As to the part B perimeter sprays which were not done at the time the certificate was signed, he said that the majority of them were either completed the following day or a day or two later.  He said further that no instruction to sign these certificates came from either of Mr or Mrs Pearson, and that the girls in the office gave these directions.  
119. Mr Yarrow was questioned about an affidavit of Lisa Ann Belcher which was marked for identification.  Mr Yarrow agreed that he knew her, and that she was from 1990 to 1993, his twin brother’s de facto partner.  In specific reference to the affidavit, he said that the suggestion in paragraph 3 of her statement that he had sprayed with water, because the proprietor was a “gook”, was not true, and that that word was not within his vocabulary or knowledge.  He said further in respect of paragraph 3 that it was not true that he was selling chemicals to “Terry Termite”, and that no such conversations took place between him and Ms Belcher.
120. As to paragraphs 4 and 5 of her affidavit, Mr Yarrow said that he did not sell any 20 litre drums of chemical product or rolls of plastic, as she alleged.  He said that the product came only in 20 litre drums, and accordingly her reference to “two large drums and one smaller drum of chemical” was curious, in that he had no idea as to what she was referring.  He said further in respect of the rolls of black plastic in paragraph 6 that he was storing these in the garage, as he sold these on commission by arrangement with Lyn Rankin from the office of Guardian.  He said that they were sold to concreters on-site, and that each month he was paid an 8% commission on whatever he had sold in this regard for the previous month.  I note that this arrangement was not challenged on the evidence of the Respondents.
121. As to the suggestion in paragraph 7 that a vehicle had been repossessed due to bills not being paid, he said that his brother in fact went into bankruptcy in his building business, and that his brother and Ms Belcher had owned a utility in joint names and had a responsibility to a finance company in that regard.  He said, due to his brother’s bankruptcy, she had the responsibility of repaying whatever had been owing to the finance company when the vehicle was surrendered after their separation.

122. As to paragraph 9, he said that he agreed that he was spraying AV Jennings homes, although he denied any such conversation took place between him and his brother, as alleged by Ms Belcher in that paragraph.  He said that Ms Belcher had been a bit angry on the split up with his twin brother and had in fact made complaints to the Authorities, including the police, as to stolen videos, televisions et cetera, with his brother being arrested by the police and later released, when it was established that the equipment concerned had been rented and returned to the rental company.  

123. I note, as submitted by the Applicant, that Ms Belcher was not called as a witness, nor was her affidavit admitted into evidence.  In particular, in the circumstances of the denials and explanations of Mr Yarrow and the paucity of cross-examination upon such matters, the various allegations in Ms Belcher’s affidavit have not been made out, and are disregarded by me in their entirety for the purpose of this proceeding.

124. As to statements on behalf of the Respondent by Peter Joseph Williams, Mr Yarrow said that he had made no complaint to him at the time, and had made no complaint to anyone about what he called “under cutting”, a reference to the use of chemical at a lower concentration of chemical than was required by the Australian Standard.  He said that, when he had been spraying with Heptachlor prior to the introduction of Dursban, there had been no under cutting, although he had no meter on his vehicle at that time.  He said that he had never cut down on chemicals with Heptachlor.

125. It is I think useful at this point to extract from the transcript the context in which this statement is made.  The section of the transcript concerned deals with comments about Mr Yarrow made in a statement of Peter Joseph Williams filed on behalf of the Respondent in the following terms -

“He never complained to me at any time about a policy of Guardian’s spraying less than they should spray.
Now, did you ever have any conversation with Mr Williams whereby you complained to him about Guardian having this policy of spraying less than you should spray?--  No.

Why didn’t you complain to him?—The - at that time that he was working we were spraying Heptachlor and we weren’t really undercutting.  I wasn’t, because it didn’t have a meter on the vehicle and we just sprayed, it wasn’t undercutting at all.

All right, so when did the undercutting occur?-- I can’t give you an exact time.  It was when Dursban came in.

Very well.  Now, did you ever undercut or did you ever cut down on your chemicals with Heptachlor?-- No.

Now, Mr Williams goes on and says that the only thing you ever complained about to him is that you used to get into strife for using too much chemical?--Correct.

And what did you mean by that, strife?-- Well, sometimes I was told I was using too much chemical.

When was this?  Was this before or after Dursban came in?-- Before.

What about after that?-- And after.

Who used to criticise you?-- It’s – sometimes Margaret Fuller, would tell me when I reported in.

What about the Pearsons?-- I mainly got everything from Margaret Fuller to say I was using too much chemical.”

126. He was later referred in his oral evidence to an extract from his statement which is contained in part in the following:

“At that particular time the company was controlled by David Pearson and I worked under his control and direction until he sold the business on or about the 3rd October 1999.  I was mainly involved in treating slabs when I worked for Guardian Pest Control and in that particular treatment I was using Heptachlor until the time when that chemical was banned approximately five (5) years ago.

I can recall so far as the application rates of Heptachlor was concerned that I knew that the proper application rate to be 0.5% at the rate of 5 litres per square metre.

I can recall that I first commenced working at Guardian Pest Control that a weekly audit of chemicals used by the applicators was carried out and I can recall being told by someone from Guardian Pest Control very shortly after I commenced work that I was using far too much chemicals and when I protested that I was using the chemicals in accordance with the required standard I was told by either David Pearson or Lyn Rankin that I had to cut down on the chemicals used.  I cannot now specifically recall what rate I was instructed to apply Heptachlor but I know it was less than 5 litres per square metre and I carried out the instructions that I was given at that time for the reason that I did not wish to lose my employment.

In relation to Heptachlor I can only recall one occasion being told that I was using too much of that chemical and as I had indicated before, this happened very shortly after I commenced work with Guardian Pest Control on the 29th November 1990.  I continued to apply Heptachlor at the reduced rate up to the time when Heptachlor was banned some five years ago.

This reduced rate of Heptachlor application involved in the main, residential homes in the Western suburbs of Brisbane namely Mt Ommaney, Sinnamon Park, Westlake, Forest Lake and Springfield and it involved homes built by Devine, Hutton Homes, Pioneer Homes and Henley Homes.  I cannot recall the street names or numbers where these houses are located given the fact that it was so long ago.  Copies of the Certificates that were issued by me should be retained on file by Guardian Pest Control and this applies for the whole period from December 1990 to the year 1995 when Heptachlor was banned.”

127. The relevant extract from the transcript is as follows:

“Now, Mr Pearson then goes back to your evidence again later in his statement.  He says:

‘Turning now to Yarrow’s statement and specifically the allegations made on page 3 that he was told either by myself of Lyn Rankin who was our operations manager that he was using too much chemical and to apply Heptachlor at less than 5 litres per square metre and he did up until it was banned in 1995.  I want to emphasise that we never ever told anyone to only use Heptachlor.’ 

Well, what do you say about Mr Pearson’s denial that you were told to use?-- Back in the Heptachlor, I was always told that I was using too much chemical because back then we never had a - a meter to tell us how much we would do we just had a gun and I was only told that I was using too much, I was never under cut, I was never told to under cut with Heptachlor.

I see.  Very well, is that your memory now?-- Yes.”

128. Whilst Mr Yarrow corrects what would otherwise be an inconsistency between his oral evidence and his statement, the inconsistency nevertheless existed.  Indeed, of its very nature, the inconsistency is so explicit as could not be capable of explanation as a mere mechanical error, and to my mind demonstrates a discomforting difference between his written and oral versions.

129. Further a similar difference arises in respect of the question as to the length of time which elapsed between the introduction of Dursban (Chlorpyrifos), and the direction attributed to Mr Pearson, namely to use Dursban at a 1% concentration and at an application rate of 2.5 litres per square metre.  In that regard Mr Yarrow’s statement is as follows:

“About six months after I commenced using Dursban instead of the Heptachlor the boss, David Pearson approached me and advised me to apply the chemical at the rate of 1% at 2.5 litres per square metre.”

131.
On that same matter Mr Yarrow gave oral evidence as follows:

“Now, so Mr Pearson seems to agree that he told you that you should apply it at 2.5 litres per square metre but at 2 per cent concentration but that position didn’t continue, is that what you are saying?-- That’s correct.

When did it change?-- I couldn’t give you an exact time.

How long after Dursban came into operation, came into use?-- It was a while.

Is that the best you can do?-- Yes.”

132. Then this in cross-examination: 

“Doug, with Dursban you have stated that I told you to use Dursban at 2.5 litres at 2 per cent?-- That’s correct.

Okay, and that you claim subsequently that I told you to use it at a lower rate?-- That was later on.

How much later on?--- I can’t really put a date or anything on it - - - 

Can you say-----?-- -----but I knew it was – it was a while after we started---

Six months?-- Six months to a year.

Right.  Do you recall that that was – that I told you to use the rate at 1 per cent-----?—Mainly-----

-----at 5 litres or----?-- Mainly every time I was told about the chemical I was – I got a lot of instructions from Margaret Fuller-----“

133. Mr Yarrow said, in respect of the application of Dursban, that the reason he had been given for decreasing the literage rate per square metre while increasing the concentration of chemical was to prevent the need for filling up all day which meant that it was taking too long to get the jobs done.  He said that, whilst he was never told to under cut when using Heptachlor, he was always told then that he was using too much chemical product.

134. As to Margaret Fuller’s auditing of products, he said that he was generally around the 0.07 mark during the days that he was using Dursban and was told on those occasions that he was using too much chemical.  Again this instruction came from the girls in the office, as did the pressure to sign the certificates.

135. Again generally as to these suggestions he never complained to Trevor Jackson, Gary Lewington or Steven Russell.  He said that he never complained to anybody.

136. Mr Yarrow was later subject to further cross-examination by Mr Pearson.  

137. Mr Yarrow said that he prepared his original statement dated 21 December 1999, because allegations had been made against him as to stealing of chemical, and also an allegation that soil testing was to be done by Bartrum to establish the extent of chemical that he had used.  He said that he was only using half of the standard rate of application of chemical, because that was what he had been instructed to do.  Further he said that he was not aware, as was suggested to him by Mr Pearson, that Chlorpyrifos comes in smaller drums than 20 litre drums.  

138. As to the audit trail he said that he was not aware, as he stated in his supplementary statement, of the terminology “KPI”, although was made aware by Margaret Fuller of a target figure of 0.05.  He said that he could not recall when the target figures commenced, although he said that it was certainly within a few years of his employment ending.  He said that Margaret Fuller had told him on lots of occasions, when he went to the office, that he was a bit high this week (up to 0.07), and that the target was 0.05.  He said that she would do this after he had informed her of the amount of chemical concentrate that he had, and also the amount of chemicals that he had made up.  She would then either do the calculations in his presence or sometime later, and inform him that he was either okay or using too much chemical.  He said that on occasions Lyn or Judy would perform the calculations, although they would not tell him the same as Margaret Fuller did.

139. Mr Yarrow said he did not understand what the target figure of 0.05 was or what it meant.  He said he was told to apply product below the standard, as he confirmed in paragraph 1 of his supplementary statement.  Mr Yarrow was shown Exhibit 29 which opposite his name showed a level of .16.  He said that he could not recall that particular occasion, although said that there were occasions where he sprayed a lot more around on Part B’s, perhaps on jobs for staff, when he was asked to do a good job, for example, he sprayed David Pearson’s house with a lot of chemical.

140. 
On one view Mr Yarrow gave his evidence frankly and in a co-operative and non-evasive manner.  Clearly however, of his own admission, serious allegations had been made against him and he must accordingly feel, or have felt, (certainly when his statement Exhibit 15 was made) under some threat.  Having said that I agree with the Authority’s submission that Mr Yarrow’s overall attitude and demeanour did not suggest any animosity towards Mr and Mrs Pearson or any attempt to deliberately and falsely set out to injure them.  In this regard I agree with the Authority’s submission that his disagreement with Mr Imrie’s statement is exculpatory of Mrs Pearson.  There are, nonetheless, the discomforting inconsistencies to which I have referred.  None of this however leads me to reject Mr Yarrow’s evidence in its entirety, or even necessarily in relevant respects.  There is however, in my view, a need to be cautious in accepting his evidence without corroboration from those witnesses whom I might consider more reliable.

William McDonald

141. Mr McDonald signed two statements in these proceedings which are respectively exhibits 18 & 19.  Mr McDonald was employed by Guardian from 1982 to 1987, and then from July 1987 to July 1997.  Exhibit 18 was signed as a witness for the Authority and Exhibit 19 (later in point of time) as a witness for the Respondent.  The statements were clearly conflicting and, in those circumstances, I permitted cross-examination by counsel for the Authority.  In particular the conflict arose from paragraphs 6 and 7 of Exhibit 18, and the suggestion on the first page of Exhibit 19 that the application rate of Dursban at 2.5 litres per square metre was at 2% of concentration, rather than the 1% in paragraph 6 of Exhibit 18.  Indeed, in his statement Exhibit 18, it is clear in paragraph 7 that Mr McDonald takes this further by stating that he ignored the instruction of application of product at 1% concentration at 2.5 litres per square metre, applying termiticide at the rate of 4 litres per square metre, as he had a concern that home owners’ houses would be at risk. Mr McDonald’s explanation in his oral evidence as to why he included in his statement (Exhibit 18) that he had a concern, and consequently applied product at a particular rate of 4 litres per square metre, was unconvincing, particularly given that, in his second and latest statement, he suggested that David Pearson had told them to apply product at 2% concentration at 2.5 litres per square metre, a rate of application which, he said, was consistent with the Australian Standard.  Accordingly (as he himself agreed in this oral evidence) such a procedure should not have raised any concerns whatever in Mr McDonald, nor should it have given rise in Mr McDonald to any such concerns.  One would have thought that, in making such a significant change to his initial statement to the Authority, Mr McDonald would have given a full explanation as to why he had made the first statement in the manner that he had.  No such explanation appears in his second statement, Exhibit 19.  In his oral evidence he said simply that he did not understand and was confused by the figures.  Further Mr McDonald’s explanation as to why, if, in fact, the instruction from Mr Pearson was to apply 2% concentration at 2.5 litre per square metre, and if that concentration and rate of application was, in his view, equivalent to the Australian Standard, there was a consequent need to ignore that instruction and to apply “4 litres”, resulted in yet a further change to his first statement, in that the “4 litres” which he said in that statement he applied was changed in his oral evidence to 5 litres (per square metre), being the rate required by the Australian Standard.

142. Interestingly, and contrary to Mr Pearson’s direct approach to some other applicators, Mr McDonald said he did not speak to Mr Pearson at any time between making the first and second statements, but was only contacted by Mr Pearson’s solicitors, although he admitted to a friendship with Mr Pearson. 

143. Later in his oral evidence, Mr McDonald said that he was intimidated by Mr Collins of the Authority, when he phoned him to take instructions for the preparation of the first statement.  He said that he did not know the purpose of the phone call and the reason for the statements, although agreed that he was aware that it was for Tribunal purposes at the time he signed the statement produced by the Authority.  I note that in the two statements there is no denial of his further comment on page 3 of Exhibit 18 (his first statement) to the effect that he was required to sign certificates for perimeter site treatments, when those treatments had not been carried out, his understanding being that the site would be re-booked for a treatment at a later date.  Clearly that, in itself, is dishonest conduct.

144. It is noted that in Exhibit 19 Mr McDonald says that it was because it was so long ago that he was confused as to the concentration used.  Notwithstanding that, he was at the date of his later second statement, certain enough to swear that Mr Pearson directed Dursban be used at 2.5 litres per square metre at 2% concentration.  How that situation arose when he was previously confused, is curious and unexplained in his statement (Exhibit 19), or his oral evidence.  It seemed to me that Mr McDonald’s oral evidence had little credibility or reliability, and, accordingly, to the extent that the first statement is supported by evidence of other applicators, it suggests to me that the version in that statement is more reliable than his subsequent statement, and that it should be accepted as corroborative of the evidence of others. Mr McDonald certainly had a long association with Mr & Mrs Pearson being employed, apart from the 6 months break, for some 15 years before resigning in July 1997.  This, in itself, might suggest a reason why, at his second attempt at a statement, he would do all he could to protect and assist their interests. 

Michael Anthony Reynolds 
145. Mr Reynolds provided a statement which is Exhibit 25.  He said that he was employed with Guardian between 1984 and 1989 being employed to carry out concrete curing, internal pest control, external pest control, perimeter treatments (part B treatments), under slab treatments (part A treatment) and general cleaning, minor maintenance and delivery/pickups.  He said Guardian was very stringent on chemical use, and that often he would go to the shed to collect more chemical to find insufficient chemical available, on which occasions he would have to either borrow chemical or make do.

146. He said that, when he first started at Guardian, he was using what he believed to be the correct amount of chemical (5 litres per square metre).  He said earlier on he remembers being told that he was using too much chemical.  He said this was said to him either by Bob Ball, Ray Lewington or David Pearson, but he could not remember who exactly.  He said he remembers the conversation, because he was told Guardian was not charging the full amount for the jobs on which he was to use less chemical.  The inference from this is that the statement as to him using too much chemical was directed to under use of chemical, rather than use of chemical in accordance with the Standard.  He said that he recalls the direction was from one of three figures in authority who were over him at the time.

147. He said he also remembers a conversation with David Pearson earlier, when he told David Pearson the jobs were taking too much time, and that he was finding it hard to get all the jobs done properly.  He said that he remembers David Pearson telling him words to the effect “just waltz over the slab”. He explained in cross-examination that he understood this to mean to do it as quickly as he could and get onto the next job.  He said that he did not take it to mean not to do the job properly.  He said he was pushed generally with the amount of work in terms of travel time, detours etc, although agreed that there were lax days, and that he put in the hours to meet the demand.

148. Nonetheless he said in his statement that, towards the end of his employment with Guardian, he was using less than half a litre of mixed chemical per square metre, and that it was common knowledge between technicians that jobs were not being done properly.  He recalls that technicians would discuss how badly some jobs were being done.  He said that this was essentially a product of the workload, however it was understood that an applicator’s job was at risk, if the workload was not completed.  He said that often it would seem that, whether an applicator actually had time to do the job, was not taken into account.  In particular other jobs were given over and above the list of jobs for that day.  He said accordingly it was no surprise that jobs were not being done properly.  He said that he recalls that it was not unusual for as many as 15 jobs per day from the north side to the south side to be allocated which meant, taking into account extra travel time, that jobs had to be rushed.  He said that chemical was very hard to obtain and often only one drum was available to him per week.  The result was that all he could do was put enough chemical in to make the water white and smelly.  He said that his aim was to try not to use too much chemical, so that it would not run out.  Essentially Mr Reynolds’ evidence was neither challenged nor successfully challenged in its content.  He appeared as a truthful and reliable witness.  His evidence however is restricted in its content by his inability to identify which of three figures in authority gave him the direction that he was using too much chemical.  Further, in isolation, the direction itself is equivocal, as is Mr Pearson’s alleged statement to Mr Reynolds that he should “just waltz over the slab”.  The evidence is however corroborative, to an extent, of the evidence of Messrs Porter and Everden, and of the allegation that under-use of chemical was being promoted during the time that Heptachlor was the prescribed chemical, and indeed some years before Heptachlor was banned.

Mark David Porter

149. Mr Porter signed a statement which is Exhibit 21.  In the statement he related that he is a termiticide applicator licensed under the Queensland Health Act and has been licensed since 1983.  He said that, in or about 1983, he commenced employment with Guardian and was employed for three weeks.  He said that, during that three week period, he was employed as a Pest Control Technician carrying out mainly treatment of commercial sites, however he also did some residential pre-construction work.  He said that, as far as the pre-construction residential work was concerned, he treated mainly Jennings estates in the south-west area of the Brisbane Metropolitan Area, including Ipswich.  He said that during the first week of his employment he applied the subject termiticide emulsion in accordance with the application rate prescribed by the relevant standard, that is to say 5 litres per square metre.  He said the relevant standard was AS2057.  He said that, in or about the second week of his employment with Guardian, Mr David Pearson, whom he believed to be the Director and Manager of Guardian at that time, called him into his office at the hangar at Guardian’s Head Office at Archerfield.  He said that Mr Pearson called him in, because he was taking too long on the jobs allocated to him.  He said no one else was present during the course of his meeting with Mr Pearson, in which Mr Pearson said words to the effect “We only apply at 3 litres per square metre” to which Mr Porter replied “the standard calls for 5 litres per square metre”.  Mr Porter said that Mr Pearson then responded “We don’t apply at 5 litres per square metre”.  He said that in the same meeting Mr Pearson instructed him to complete the details in relation to the volume of emulsion used on the relevant Part A/B certificates in relation to termiticide application on the basis that he was complying with the relevant standard, even if he had not.  

150. Mr Porter said that, notwithstanding Mr Pearson’s instructions, he continued to carry out treatment in accordance with the standard on jobs allocated to him for the balance of his period of employment with Guardian.  He said that, towards the end of his employment with Guardian, he received another job offer from Anti-Pest Australia Pty Ltd, a Division of Elders IXL.  He said he decided to accept this offer because the money and quality of work was better than that provided to him by Guardian.  He said that he resigned from Guardian one Monday morning by attending on David Pearson in his office.  He said that he gave as the reason, when asked by David Pearson, that the money being offered to him by Anti-Pest was better.  He said that Mr Pearson asked him “What if I matched the money”, to which Mr Porter said that he responded to the effect that this would cause problems with other technicians employed by Guardian, if he was being paid at a higher rate.  He said that he also informed David Pearson that he was giving a week’s notice however there was another problem, namely that Anti-Pest had asked him to protect his licence for the rest of his period of employment with Guardian.  He said that he understood this request from Anti-Pest to mean that they required him to continue to apply treatment in accordance with AS2057.  He said that, upon informing Mr Pearson of this Anti-Pest requirement, Mr Pearson then gave him a week’s pay and his resignation took effect the same day.

151. Under cross-examination Mr Porter agreed that he had not been restricted in obtaining chemical and that no one had ever threatened him with dismissal.  He said that, from when he was queried in the early days of his employment, he thought his employment would be short lived and immediately formed the view that he would be moving on, either of his own volition or by being terminated.  He said specifically in re-examination that this was because he was applying product in accordance with the label requirement, when that was against instructions.  He said that on his first job on which he accompanied another applicator, he observed that less than the required standard was applied.  He said that, because of the economics of the situation, as a 23 year old he did not complain, as he had concerns about his job.  More specifically as to Paragraph 7 of his statement which related to a face to face meeting with Mr Pearson, in which he was allegedly instructed to apply product at a lower application rate, he said that this meeting took place towards the end of the first week of his employment.  He said further that Aldrin was the applicable chemical at that time which was applied at a concentration of 0.5%.  He said that the concentration was never an issue as far as any instruction was concerned, only the rate at which it was applied on a per square metre basis.  

152. Mr Porter was also questioned at length about the fact that he was the founding member of the Termite Action Group apparently formed by consumers concerned about treatment of houses for termite protection.  Mr Porter admitted to his involvement with the group, and said that his motives were not monetary, but were altruistic in intent.  He rejected any suggestion that he sought publicity over his involvement with the group. He said he was technical adviser to the Termite Action Group which was formed essentially to ensure that the relevant authorities took the action required in respect of houses affected by infestations of termites at that time.  He said this had been achieved, and that the group no longer operated.  

153. Mr Porter was referred to comments about him by Mr Ray Lewington, a witness for the Respondents.  Mr Porter said that Mr Lewington was employed by Exopest, a firm which Mr Porter had started with two others after he left Elders IXL.  Mr Porter said that he recalled the Griffith University job mentioned by Mr Lewington, although not Ray Lewington being connected with it.  He denied having made any statement about overuse of chemicals, as that is not something that he would do.  He denied as well stating that idiot factors had been put into application and concentration rates. He said that he built his businesses on applying more than the standard required, rather than less.

154. He said that he recalled the State Works building job, but did not recall anything about what Mr Lewington had said about him not showing up.  He said that the State Works had never asked for a sample.  His response to comments about Ray Lewington resigning, and the circumstances surrounding the resignation, was that it sounded like a fallacy, as he knows nothing about these matters.  I considered Mr Porter to have been a particularly impressive witness and I thought his evidence both honest and reliable.  I accept his evidence in its entirety and in particular, prefer it to the extent that it is inconsistent with that of Mr Ray Lewington.

Alistair Imrie
155. Mr Imrie signed two statements, Exhibits 23 and Exhibit 24.  Exhibit 22 is an unsigned statement by Mr Imrie, but is essentially the same as Exhibit 23, save for paragraphs 3 and 13 being deleted.  In Exhibit 23 Mr Imrie stated that he worked for Guardian from about 1996 to September, 1999.  He said that he is a termiticide applicator licensed under the Queensland Health Act.  He said that in 1996 he commenced employment in the domestic division of Guardian as a Pest Controller.  He said that in early 1997 he was assigned to carry out household treatment for cockroaches, ants and other pests for clients of Guardian.  In early 1999 he was reassigned by Guardian to carry our pre-construction Part B termiticide treatments.  He said that, when he was so reassigned in early 1999, Darryl Barbi was one of the other Guardian Applicators, as were Geoff, Phil and Peter.  He said he did not carry out Part A Treatments.  He said he was slower than other applicators because he did not have a truck and his equipment was not of the same capacity or litre output as the others.  He said that, while at Guardian, he always applied the chemical at the volume prescribed by the relevant Australian Standard and the labelled rate.   He said on occasions he would arrive on site and the site was not ready for Part B treatments for various reasons, for example, fill material, landscaping work under way or other tradesmen were still on site.  He said on these occasions he would phone Guardian’s office on his mobile to advise the site was not ready.  He said on a number of occasions the receiver of his call would be Judy Satchwell, Guardian’s Operations Supervisor.  

156. He said in July or August, 1999 Judy Love (aka Pearson) called a meeting at Guardian’s hangar office.  In attendance at the meeting were Doug Yarrow, Warren Kelly, Darryl Barbi, Judy Satchwell and Peter.  He said they were instructed by Judy Love at this meeting to sign Part B Certificates for AV Jennings jobs, when those sites were not ready for treatment, on the understanding that they would be treated at a later date.  I should note that Messrs Yarrow, Kelly, Barbi and Peter (Williams) and Judy Satchwell all deny such a meeting took place.  It is to be remembered that Mr Yarrow is a witness for the Authority and the others witnesses for the Respondents.

157. He said that he also recalls on another occasion attending a block of flats under construction in Nottingham Road, near its intersection with Algester Road, Calamvale.  He said the site was not ready for Part B Treatment.  He said plumbers and other tradesmen were also on site excavating.  He said he was worried that if he proceeded with the perimeter treatment, the treatment barrier would be breached by this other excavation work.  He said he rang David Pearson and told him of his concerns and was put onto Warren Kelly, one of the Supervisors, who instructed him in words to the effect “You’re right, it (the Part B) shouldn’t be done but it will be.”  He said that Warren Kelly told him that the builder was unhappy with his refusal to do the treatment, and that, if it was not done, the builder would get another company to do the treatment.  He said Warren Kelly added that, if Guardian lost the contract, there would not be enough work for all the operators, and we would all be out of work.  He said that he then carried out the perimeter treatment, but, when completing the Part B Certificate, noted on the Certificate the following: “This treatment cannot possibly work as other tradesmen on site, site not cleaned and water lying around” or words to that effect.  

158. He said in or about September 1999 Judy Love (AKA Pearson) approached him to advise that Guardian was not busy enough and that someone had to go.  He was then made redundant.  He said this was notwithstanding that two new applicators started up with Guardian about a month before he left, with neither of these applicators replacing any other Guardian applicator.  

159. In his supplementary statement (Exhibit 24) Mr Imrie made mention of the chemicals he used during his time in the pre-construction division, and gave some calculations of his mixing of chemicals and how he would deal with heavy clay type soils.  He also mentioned his workload which would fluctuate between no jobs in a day to five jobs a day, a workload which he considered reasonable. 

160. Under cross-examination he confirmed that not enough chemical was available to him to perform his work.  Also he reiterated that Judy Love (AKA Pearson) instructed him to sign certificates, where work had not been done on AV Jennings homes.  He said that he remembered this, because he approached her two to three days later saying that he could not see his way clear to sign such certificates, with Judy Love saying to him not to worry too much, because the chances were that that would not arise.  He said that, whilst it was possible he could have misinterpreted what Judy Love had said at the meeting, he doubts very much that he would have so misinterpreted that conversation.  He said he was working for about six months in the pre-construction division before he was dismissed.

161. I have some misgivings about the reliability of Mr Imrie’s evidence, particularly as to the alleged statement by Mrs Pearson at a July/August 1999 meeting.  My misgivings arise from the denials of the others said to have been at the meeting, the closeness in point of time of the meeting to the October 1999 sale of the business by the Pearsons and other evidence, which I accept, that Mrs Pearson headed up the commercial division and was not involved in the day to day operations of the pre-construction division.  Added to this is the fact that Mrs Pearson was responsible for his dismissal.  I consider that, if the meeting took place at all, then Mr Imrie may have misinterpreted what was said.  In all of the circumstances I would not be prepared to accept his evidence as to that meeting without appropriate corroboration.  

Darren Everden
162. Darren Everden gave evidence and produced a statement which is Exhibit 14.  He said that he commenced employment with Guardian in about the late 1980s or early 1990s and was employed for about three and a half years.  He said he was employed in the commercial/domestic and new construction divisions, but mainly did Part A (slab) and Part B (perimeter) pre-construction treatments for the new construction division.  He said that he used organochlorides (Heptachlor) and aldrin when he was employed with Guardian.  He said that he was never instructed by Guardian to apply at a lesser rate than the prescribed Australian Standard rate for these chemicals, namely 5 litres per square metre, although he, in fact, applied at a lesser rate of approximately one-half litre per square metre.  He said he applied at the lesser rate, because Guardian allocated on average between eight to twelve Part A jobs a day, and that he could not complete each of these jobs in accordance with the standard application rate within the time allocated to him for each of these jobs which was approximately one hour per job including travel and tank fill up time.

163. He said Part B jobs were also required to be done by him, whenever he could fit in that work.  He said that he and other applicators would have races to see who could do their allocated jobs for the day the quickest.  He said concreters on site would pull on his applicator hose sometimes telling him to hurry up with treatment.  He said this was another factor causing him to under-treat sites.  He said that Guardian would allocate to him two 20 litre drums of chemical concentrate per week to treat the number of jobs allocated to him.  He said that one 20 litre drum of chemical concentrate would not have been enough for a day on the basis of eight to twelve Part A jobs a day at 5 litres of chemical emulsion per square metre. 

164. He said that he was never pulled up for using too much chemical, although was present when Paul de Bray, another applicator, was pulled up by another Guardian employee who was a supervisor for using too much chemical.  He said he could not recall the name of the Guardian representative on that occasion.  He said that, when he first started with Guardian, he was shown by another Guardian applicator how to complete the relevant Part A and Part B certificates after treatment.  He said he was told by the applicator to indicate on the certificate that the treatment was carried out in accordance with the Standard with the area of treatment indicated, after either asking the concreter or consulting any plans provided to find out the relevant areas.  He said the volume of chemical emulsion was also indicated on the certificate, and was to be calculated by multiplying the treated area by five, irrespective of how much emulsion was actually used.

165. He said that this practice was shown to all new Guardian applicators during his time with Guardian.  He said he treated the north side areas of Brisbane during his time with Guardian including new housing estates built by Jennings, Masterman, Dixon and Tamawood Homes.   He confirmed that no instruction had been given by David Pearson as to lowering concentrations or application rates, and that indeed no one at Guardian had told him what concentration to use.

166. He stated that the sole basis upon which he used inadequate chemical was that he had been supplied only a certain amount of chemical to do allocated jobs which necessarily meant that the chemical could not be applied in accordance with the Standard.  He said that, whilst he either attended Guardian for more chemicals, or, more often, the chemical was brought over to him on the north side, if he was using any more chemical than he was given, then he would have been pulled up, or, at least, he had the impression that that would have occurred.  He said that he could never recall having any more than two drums of chemical concentrate on board at once.

167. In response to the statement of Ray Lewington which said that none of the applicators did 12 jobs per day, Mr Everden stated that he kept diaries.  That resulted in his attendance at the hearing the following day with those diaries.  The diaries clearly indicated that he had done eight to twelve jobs on a number of days during the two months covered by those diaries.  It was equally clear that, on a number of days chosen from those two months within the diaries, he had done only five to six jobs per day. At the least the diary establishes that, over the two month period, Mr Ray Lewington’s statement was either incorrect, untruthful or misinformed.  Indeed I prefer Mr Everden’s evidence as to the intensity of work required of him to that of Mr Ray Lewington who was the supervisor responsible in that area.  I note in that regard that Mr Ray Lewington produced no documentary evidence to support his evidence on these matters.

168. In further evidence and upon production of his diaries, Mr Everden stated that, on those occasions when eight to twelve jobs were allocated, it was quite impossible to perform the jobs properly within the times allocated, the result being that the jobs were not performed properly.  He confirmed however that he was never told to do anything incorrectly by Guardian representatives.  He said it was just how it came about from time to time, because of a combination of his workload and the limited amount of chemical provided.  He said that there was an average of two days per week, upon which he could not do the job properly, because he was under pressure in terms of workload.  He said this was remedied to a large extent later in his employment, because he was provided by Guardian with more up to date equipment, including bigger pumps, tanks and hoses which significantly reduced the fill up time.  He said that, as a result, he was able to perform far better jobs.

169. When Mr Everden gave his evidence at the first day of his appearance, I considered him to be an honest straightforward witness.  This essentially did not change on the second day however on his second appearance, Mr Everden seemed to me to be more prone to make statements outside the answers to questions, statements which were complimentary of the Pearsons as employers, and which suggested to me that there may have been some change of heart overnight for whatever reason.  Specifically Mr Everden said that he was only giving evidence because he was forced to.  This was said in circumstances such that it was almost apologetically directed to Mr Pearson.  Indeed his evidence and its tone on the second day appeared to me to be somewhat different than the first day, in that the clear implication of his evidence on the first day was that his job was at risk if he did not perform within the parameters required of him by Guardian and its representatives, and that this was the clear impression he had, although nothing definite was imparted to him, particularly in terms of the concentration of chemicals and their application rate.  There had been no suggestion in his statement, or his evidence on the first day, that there had been any improvement in his work situation.  

170. This, for me, highlights the reliability of Mr Everden’s evidence insofar as it is adverse to the Respondents.  There was, however, no suggestion in Mr Everden’s evidence that any of the Respondents knew that sites allocated to Mr Everden were being undertreated.   I agree however with the Authority’s submission that Mr Everden’s evidence relates to the issue of negligence, in the sense that insufficient care seems to have been taken by those at Guardian’s head office, on an average of two days per week, towards ensuring that both adequate chemical was provided to an operator who could not regularly attend the point of supply, and that fewer jobs were allocated, so that the temptation of an operator to under-treat sites was avoided.  Such a proposition involves accepting and preferring (despite the Respondent’s submission that it is was possible) that ten to twelve jobs per day of the type allocated to Mr Everden by Guardian’s office were too many to complete within a day.  Mr Everden’s evidence in this regard certainly finds support in the evidence of others, including Mr Jackson, one of the Respondent’s witnesses.  Mr Everden’s evidence makes it clear that this was so, and in that regard I accept and prefer his evidence, for example, to that of Mr Ray Lewington, not only because of the fact and nature of Mr Everden’s diary notes, but also because of Mr Everden’s apparent good relationship with Mr Pearson and the inference that Mr Ray Lewington, as a past supervisor of Guardian, had a personal position to protect.  

Robert Andrew Scott

171. Mr Scott gave evidence and signed a statement which is Exhibit 26.  He said that he was employed with Guardian as a technician between July 1995 and October 1996.  He said he was trained by Doug Yarrow and instructed by either David or Judy Pearson regarding the concentration and rates of application of chemical.  He said he was originally instructed to apply emulsion at 2.5 litres per square metre at 2% concentration.  He said however that, just before he left Guardian around October 1996, he was told by David Pearson to lower the strength of the chemical.  He said he took this to mean that he was to spray at the rate of 2.5 litres per square metre, but at a concentration below two per cent.  He said later in re-examination that his best recollection was that David Pearson had informed him to spray emulsion at 2.5 litres per square metre at 1% concentration.  He said that the reason why this instruction was given, he believed, related to the fact that David Pearson had told him that other competitors were making it hard for the public to get what they wanted, as they were not conforming to the Australian Standard and not doing the right thing.  His belief, he said, did not arise out of the meeting to which he referred, but pre-dated that meeting.  Under cross-examination he said, in response to a suggestion by Mr Pearson that what he, David Pearson, had actually said was 5 litres at 1%, that there was something in that statement that “rings a bell”, although he clarified that later in his evidence by saying that such a statement probably occurred beforehand, and not in the subject meeting with Pearson dealing with lowering the concentration.  The point of the cross-examination was largely to test Mr Scott’s recollection of the conversation with David Pearson.  I think, in the end result, Mr Scott’s evidence was clarified to the point where his best recollection, as noted above, was not disturbed.  I consider Mr Scott to have been a truthful and reliable witness who had no problems with Guardian as an employer, his reasons for resignation being personal, namely his wife being transferred.  

172. While his evidence was confusing at times, it is, in my view, corroborative of the fact of instructions by Mr Pearson in 1996 to lower the concentration of chemical to 1% with the application rate remaining at 2.5 litres per square metre, an instruction which followed upon an instruction from Mr Pearson to spray at 2% concentration and 2.5 litres per square metre.  What is further corroborated by Mr Scott’s evidence is the reason given by Mr Pearson for reducing the amount of chemical used, namely that others were doing it and making it hard to compete.  Indeed that is a theme that persists in the Authority’s witnesses as the reason allegedly given by Mr Pearson of the need for change, a theme which is not essentially inconsistent with Mr Pearson’s later evidence which acknowledged difficulties in the marketplace within which Guardian operated.  One instance of that appears in the cross-examination of Mr Scott:

“Right.  I suggest to you that what I said to you was that we were varying to five litres at 1% because we had lost a lot of work and we didn’t need to carry as much chemical in the vehicles and in that instance it was – we could go back to that rate?”

173. The question suggests a loss of work.  By inference I consider this to have been because of unfair practices in the marketplace.  Putting that aside however the logic as to why Guardian (under Mr Pearson’s direction) supposedly returned to five litres at 1% is curious for three reasons.  Firstly, it is the Respondent’s position that two and one-half litres at 2% was as good as the Standard, or the same; why then the need to change?  Secondly, why, if there was no practical difference between the two rates, would Guardian adopt a situation that, on its evidence, only meant a less efficient system of work.  One would think that in such a situation efficiencies would be welcomed and sought.  Thirdly, it is the Respondent’s position that the reason for adopting two and one-half litres at 2% was, not only because of efficiencies, but also problems of run-off.  How did that change to then justify the need to return to five litres at 1%?

Gary John Lewington

174. Gary Lewington was called as a witness for the Respondents.

175. He said that he left Guardian in 1994 before the changeover to Chlorpyrifos from Aldrin and Heptachlor.  He said that the changeover occurred soon after he left.  He said that he had no contact with Guardian, or the people at Guardian, after June 1995.  He said although he had used the chemical Dursban on certain union sites, he had done no pre-construction treatments with.  He said that it had never been suggested to him that he sign certificates without having done either Part A or Part B treatments.  He said further that he had never been directed to perform “pre-slabs” (Part A) and “perimeters” (Part B) otherwise than properly, nor had he been directed to apply a lesser rate of chemical than the standard required.  He said that he believed David Pearson to be honest, and that David Pearson had not asked him to sign certificates that were not correct.

176. As to Douglas Yarrow, he said he had never seen him do anything illegal with chemical, although he had criticisms about his work practices.  This witness was not present at Guardian during the time that Chlorpyrifos became the chemical and thereafter.  He is therefore of limited value as to the issue in these proceedings insofar as it relates to the use of the chemical from 1 July 1995 and beyond, or any alleged policy through that period.

Trevor James Jackson

177. Mr Jackson gave evidence for the Respondents.

178. He said that he resigned from Guardian.  He said that he was only in the pre-construction division in 1989 for 12 months, and that he did not cross paths with any of the pre-construction applicators, and did not know what was going on in that division after about mid 1990.  He said that he always applied product in accordance with the Australian Standard.  He said that he had never heard David Pearson telling any staff to apply product at 2% concentration and a volume of 2.5 litres per square metre, and to sign certificates in that event at 1% and 5 litres per square metre.

179. Whilst stating that certain of the Authority’s witness applicators (persons who were known to him) had not complained to him about the incorrect use of chemical, he agreed that he had no reason to speak to the people mentioned in his statement about under-treatments, as he never had much to do with them.  As to the number of jobs per day, he agreed that he could not complete eleven or twelve jobs in a day, and that only four, five or possibly six could reasonably be contemplated.  These assessments by Mr Jackson were given in light of the scenario of working 6am to 6pm, including four hours travelling.  He said that the average time for a Part A treatment would be 45 to 60 minutes, and a Part B treatment 20 to 30 minutes.

180. This witness had limited involvement with the pre-construction division as already noted.  Clearly he had little idea about what directions were being given within that division.  Accordingly, in my view, his evidence could not be relied on as a denial that directions had been given to under-use of the chemical Chlorpyrifos.  As such his evidence is of little, if no, assistance to the Respondent’s defence to the allegations.

Anthony Ang

181. Mr Anthony Ang gave evidence having provided a statement (Exhibit 97).  He said he worked for Guardian from 1986 to 1988 for about 2 years.  He said during that time he was doing pre-slabs and perimeter treatments.  He said he was never asked to apply less chemical than he should have according to the Standard, and that no complaint was made to him by David or Judy Pearson that he was using too much chemical.  He said further that he was never asked by either David or Judy Pearson to sign any false certificates to the effect that he had done treatment that he had not done.  He said, if he had been, he would have refused.  He said he did everything correctly and Guardian never put any pressure on him to change.  He said he was never told that his job was in jeopardy, because he would not use less chemical.  He said further that, if he needed chemical to do his work, then he could get it.  He said he recalled Darren Everden who was at Guardian when he was there.  He said he personally was always given lots of jobs, although he had the chemical to cover it, and when he did not, he was able to get it.  He said there was no trouble about obtaining chemical, and that he was not given too many jobs to do in a day.  He said that the jobs that he did have allocated he did properly, and that he had had enough chemical for them, otherwise he would defer the job to the next day.  He said most of the time he was fairly busy, but he was never so busy that he could not apply chemical at the correct rate.  He said he was never at any meetings with other technicians when anyone from Guardian said to use less chemicals.  

182. He said that the Australian Standard said that if you put down 2.5 litres per square metre of organophosphate chemical such as Chlorpyrifos, you need to put it down at a 2% concentration.  He said that is what he does, and that he does that for heavy clay soils, because it just makes the job quicker, although with sand the liquid soaks in better.

183. He confirmed that he conducts his own business “Rid A Bug”.  He said that is the trading name and his company is Tango Holdings Pty Ltd, of which he is a Director and Controlling Shareholder.  He said that his company not only is in the pest control business, but also does pyrotechnics and supplies construction materials to the building industry.  He said that his pest control business commenced in about 1991, although he has been in the pest control industry since about 1983.  He said when at Guardian he used Heptachlor, although he has used Chlorpyrifos since he commenced his own business, and is still using it.  He said that he sometimes gets his chemical from Chemical Enterprises, although mostly from Globe Australia and another company.  It is common ground that Chemical Enterprises is a company owned and controlled by Mr and Mrs Pearson.  He said he would refer to himself as a long-term associate of David Pearson rather than a friend.  

184. He confirmed that a change in concentration of chemical is permitted by the Australian Standard site by site, but not as a general rule.  He said, in any event, most of the time he puts down a concentration of 2% on slabs as the run off generally is too great, and he has complaints from other trades, if too much liquid is used.  He said that, if he puts down 2.5 litres per square metre at 2%, then he signs the certificate accordingly.  He said otherwise the certificate would not be true, and would not comply with the standard.  He said that he could see no reason to sign the certificate in any other fashion, that is to say, other than truthfully.

185. He referred to Mr de Bray, saying that he did not have anything to do with him other than remembering that he worked at Guardian.  He agreed that applicators at Guardian worked alone, and that contact with other operators was quite limited.

186. As to Darren Everden he described him as an individual (wearing a cowboy hat).  He said he had no direct knowledge as to what Darren Everden did, and could only say, from his point of view, what his position was. Mr Ang was then asked, for a 12 hour day with four hours of driving and eight hours on the jobs, how many jobs could be performed?  He seemed to say two to three slabs early morning and another five, or up to five, Part B treatments.  He said 12 jobs would be pushing it, although it could be achieved, if it was localized in one area, for example the same street.  He agreed that that would be on the basis of a 12 hour day with no or little travelling, but certainly not four hours travelling.

187. In re-examination he said that the under slab treatments, on average for 150 square metres, would take 40 to 45 minutes, and a Part B treatment about 30 minutes.  Mr Ang said that he was fired from Guardian.

188. To the extent that his evidence was relevant I considered Mr Ang to be a truthful and reliable witness.  In that regard I accept that, through the period he was employed, he was not under any pressure to use less chemical than the Standard required.

189. To an extent he corroborated Mr Everden’s evidence as to the impossibility of properly and adequately servicing twelve sites in a day, if significant (or indeed any) travelling was also required.

190. Mr Ang’s assistance however is limited in that his evidence relates to a period at Guardian some time prior to the period during which Chlorpyrifos became the prescribed chemical.

191. He did however confirm that the Standard required that termiticide be applied at 1% concentration and a rate of five litres per square metre, unless there is a site specific reason to increase the concentration and decrease the volume.  He said that most of the time he applies the greater concentration and lesser volume on slabs, as it is simply more practical because of the run-off and the problems this causes concreters and trades.  He said that, if he applies the greater concentration and lesser volume, he nonetheless always noted that on the certificate notwithstanding, as he confirmed in re-examination, that he regards 2.5 litres at 2% as exactly the same as 5 litres at 1%.

Darryl Anthony Barbi

192. Mr Barbi provided a statement (Exhibit 99) and gave oral evidence.  In his statement Mr Barbi said that he did not specifically recall treating the house at 48 Armytage Street Lota in or about February 1996, but conceded that he signed the certificate in relation to that job which meant that he must have done it.  

193. Further Mr Barbi referred to a phone conversation with a Mr Tony Collins of the Building Services Authority, Mr Collins phoning him on two occasions a couple of days apart.  He said that, in his first conversation with Mr Collins, he was asked, if he had ever been told that he was using too much chemical, to which he replied that he had not, and that he used the correct amount. Further he said that Mr Collins had asked him, if David Pearson had directed him to change from 5 litres per square metre to 2.5 litres per square metre.  He said that he told Mr Collins that he did not remember David Pearson saying that.  He said that the reason he gave this answer to Mr Collins was that Mr Collins had not mentioned the fact that the concentration was double, and that therefore, to Mr Barbi’s mind, David Pearson had not said what Mr Collins was alleging.

194. It seemed to me that, if Mr Barbi was intending either to be co-operative with Mr Collins whom he knew to be the Authority’s representative, or, at least, otherwise than difficult, then he should have responded differently to Mr Collins in this regard by offering a positive, yet qualified answer, rather than simply a negative answer.  In my view it would have been very easy for Mr Barbi to have explained to Mr Collins the context in which, he said, the statement as to the change in application rates was made by Mr Pearson.

195. Indeed such conduct, coupled with his general demeanour as a witness suggested to me that Mr Barbi not only failed as a witness of credit, but moreover was prepared to suggest a version of events which, at best, was misleading, and, at worst, simply self-serving and incorrect.

196. Mr Barbi said that he recalled one or two meetings with David (Pearson) and possibly with Judy (Love).  He said that it may have been that David held one and Judy held the other, but he could not be sure, he just does not remember.  He remembered nevertheless that several of the technicians were sitting in the cafeteria, and David Pearson held a meeting and told the technicians and administration staff present that Guardian was going to, from that point on, spray 2.5litres per square metre, and not five litres per square metre, but at double the concentration rate, namely 2%.

197. Mr Barbi then explained in his statement the procedure for mixing chemical and the amount of concentrated chemical that was used having regard to the size of his tanks.  He said that the labels for the use of Dursban (Chlorpyrifos) required application at the rate of 5 litres per square metre at 1% concentration, or at least the equivalent of that.  He then referred to the label upon the introduction of Chlorpyrifos (Dursban) in 1995, and later the changing of the label in November 1999 to make it more explicit, namely that, when reducing the volume of emulsion, the concentration of the chemical was to be increased.

198. As to his second phone conversation with Mr Collins, Mr Barbi said that Mr Collins asked him, if he remembered a meeting about six months prior with a Judith Love, in which there was a mention of signing certificates off later.  Mr Barbi said that he told Mr Collins that he could honestly not remember such a meeting.

199. As is apparent, notwithstanding his conversations with Mr Collins, Mr Barbi said in his statement that David (Pearson) did say to put down 2.5 litres per square metre at 2% which is double the concentration.  Mr Barbi said that, as far as he was concerned, an applicator was doing a better job at that volume and concentration, and that all concerned are better for it.  He said that David definitely said 2.5 litres per square metre at 2% and nothing less than that, and that he is certain of it.   He said that, in his view, the Pearsons were not in it for the quick profit, but were interested in doing the job properly, and that there is no suggestion that they were trying to avoid their obligations, as they believed that 2.5 litres per square metre at double the rate was fine, and in actual fact was a better job.

200. Mr Barbi was cross-examined upon his statement.  He said he stayed with the business when it was sold to Taskmoon Pty Ltd (Mr Percy Bartrum).  Mr Barbi was then questioned as to whether Mr Collins had enquired of him, whether Mr Pearson had asked him to change from 5 litres per square metre to 2.5 litres per square metre.  Mr Barbi’s response was: “He may have asked me that question, yes”.
201. Mr Barbi was then questioned as to whether he had said to Mr Collins that he did not recall Mr Pearson telling him to change from 5 litres per square metre to 2.5 litres per square metre.  Mr Barbi’s response was “No, I don’t think I said that.”  He then went on to explain what he thought he had said to Mr Collins, an alleged explanation that involved changes, not only in the rate of application, but also the concentration rate.  All this was, of course, quite contrary to his statement, and perhaps how he should have responded to Mr Collins, as I have already suggested.  He said that Mr Collins had spoken to him at work on his mobile phone in the heat of the day, and that he had explained to Mr Collins about percentages, and how those related to the volume of emulsion.

202. He agreed that the statement to which he swore, was prepared after he had had  a conference with the Respondents’ solicitors, and was prepared some months ago, namely in July 2000.  He was referred to paragraph 2 on page 1 of the statement and the suggestion that he had replied to Mr Collins that he did not recall David (Pearson) ever asking him to change from 5 litres per square metres to 2.5 litres per square metre.  Mr Barbi said that, by that, he did not mean that it did not happen, just that he did not recall it happening.  He said he could not recall it at that stage however now recalls it, as he has been picking up bits about it lately.  This is, of course, notwithstanding that he had sworn to the contents of his statement the day of his oral evidence, and that the statement had been taken some seven months prior to his oral evidence.  He agreed that the meeting with David Pearson and others had occurred, when Chlorpyrifos was the prescribed chemical, and that was why the meeting was held.  He said that he spoke to David Pearson after Mr Collins had phoned him, and that David Pearson had said that the Building Services Authority was investigating him.  He said that he met with David Pearson at David Pearson’s Acacia Ridge office, and that he had done so on his way home.  He said it would only have been a short conversation.  He said David Pearson had not said anything about the allegations made by the Building Services Authority against him.

203. I should say at this point that Mr Barbi did not present at all as a candid or co-operative witness and was not at all impressive or credible.  Further he seemed very wary and suspicious, a fact which might be explained by his personal involvement with the Lota property, and what he might have seen as his exposure and liability as a result of that involvement.

204. Nonetheless it was put to Mr Barbi that he had said to Mr Collins that he applied the appropriate rate of emulsion at 5 litres per square metre irrespective of whether he applied Heptachlor or Dursban.  Mr Barbi’s response was that he may have said that, or the substance of that, to Mr Collins.  It was then put to Mr Barbi that that was a lie as he did not in fact apply 5 litres per square metre and that he had, in fact, been applying 2.5 litres at 2% concentration.  Again Mr Barbi was very evasive.  Nevertheless, to paraphrase what he said, Mr Barbi’s position was that because, in his view, 5 litres at 1% was the same as 2.5 litres at 2%, and because he had been instructed by Mr Pearson to write down 5 litres at 1% on the certificate, he had not lied to Mr Collins.  Frankly, the logic and reasoning process behind such a statement was convoluted and confusing and, to my mind, lacked any credibility.

205. Further Mr Barbi said that there was no policy as to 2.5 litres at 2%, just that there was to be 2.5 litres per square metre with the concentration of chemical at 2%.  As to the June 1995 meeting where all this had occurred (in terms of the direction by David Pearson, a matter which was non-contentious), again Mr Barbi appeared to me to become very protective and evasive, and ended by saying that it was probably said at that meeting that 2.5 litres per square metre should be applied at 2% concentration.  He said that, at the time, he had a lot of personal problems, and that all he was really concerned about was a rise in pay.  It was put to him (with which he agreed) that, during the time from when Dursban was introduced to the time of the takeover by Percy Bartrum, he applied chemical at 2.5 litres at 2% concentration and did all of his jobs at that rate.  He was then asked why then he told Mr Collins that he applied at 5 litres per square metres at 1% concentration, to which he responded that that was because he had written 5 litres at 1% concentration on the various certificates, in accordance with the instruction by David Pearson.

206. It was further put to Mr Barbi that the certificates, as he had filled them in, were false. Mr Barbi denied that that was so, saying that 2.5 litres at 2% concentration and 5 litres at 1% concentration were the same.  In that regard, he was only prepared to concede that, whilst the two concepts were the same in practice, that might have been questionable in theory as far as the statement on the certificate was concerned.  He was also asked whether his understanding was that, in accordance with Australian Standards, one could apply as a matter of course half the volume and a doubling in the concentration.  His answer was that he thought that that was critical, if the person employing him said that that was what he was to do, and that he himself thought it was reasonable.  To my mind, this was indeed a strange interpretation as to what was legal and in accordance with the Australian Standard.  

207. It was suggested to Mr Barbi that, if there was no difference between the two applications why not place on the certificate 2.5 litres at 2%. Mr Barbi said that that was because he had been asked by David Pearson to sign the certificate off in that way.  It was then put to him that he was later told by David Pearson to reduce the concentration to 1%, while keeping the emulsion at the 2.5 litres, a suggestion which he denied.

208. Mr Barbi was then shown the first page of his statement (at paragraph 3) and the reference to “one or two meetings” involving either or both David and Judy Pearson.  Mr Barbi said that he could now only recall one meeting, and that he had said “one or two meetings”, only because Tony Collins had suggested to him that there were two meetings.  This answer was given when it was put to him that he had included in his statement that he recalled one or two meetings with Mr, and possibly Mrs Pearson, and that the statement had been made in the comfort of Guardian’s solicitor’s office in July 2000, and in circumstances where he was free to put down whatever he wished, a proposition to which he agreed.  It seems unlikely to me that Mr Barbi could have made such a mistake based on what Mr Collins might or might not have said to him.  It is, I think, as the Authority’s Counsel submits, that Mr Barbi did have some recollection of one or two meetings.

209. In this regard it was put to Mr Barbi that there was one meeting in mid-1995, to which he answered yes, and then a second meeting 6 or 7 months later, to which he answered that he was not sure, and that he could not recall, but could not deny that there might have been a separate meeting.  He said nevertheless that he had never been told to reduce the concentration to 1%, keeping the emulsion at 2.5 litres per square metre.

210. Mr Barbi was then referred to the auditing of the chemical.  He agreed that he was required to lodge certificates with Guardian’s office, but said that he did not recall whether it was weekly or monthly.  He agreed that there was a final figure for each technician which was not a target, but was what the technician should be using.  As to the particular figure he said he did not know, although said, when it was put to him that it was 0.05, that he had not heard 0.05 for some time and it could have been 0.06 or 0.04.  He said nevertheless that it was “0.0 something”, but it was definitely not 0.11.  He said that he may have heard of the term “KPI”, although had not heard the term “Key Performance Indicator”.  He said he had had discussions from time to time with Lynne and Margaret about the chemical usage figures.  He said he thought he could remember having discussed it with Mrs Pearson, although his recollection was that that was minimal, if at all, as that was out of her field, and was not handled by her at all.  He said nevertheless it was the same type of discussion that he had had with Lynne or Margaret, and thought it might have been on one or two occasions.  He said that he was always around the figure that was required.

211. As to the Lota site it was put to him that there was expert evidence to the effect that the chemical residue in the soil did not reflect a proper treatment of the soil.  He said in response to that that he did it in accordance with the Standard, but that matters such as rainfall, breakdown and activity by the owner was probably responsible, if that was the case.

212. In my view Mr Barbi was definitely threatened by the whole procedure and I think careful to protect what may be his only chance for a livelihood.  In these circumstances I consider that he was compelled to say that he complied with the Standard, particularly because of his particular involvement with the Lota site.

213. It is perhaps of note that, in re-examination he was asked whether the audit figure could have been 0.11, he replying that that seems awfully high, and largely confirmed that it was 0.0 “something”.  He said that he could not recall the “KPI” term.  This seemed inconsistent with his evidence given in cross-examination.

214. In any event, in my view, Mr Barbi was a most unsatisfactory and unreliable witness and his evidence could not be accepted in any respect, unless it was corroborated from a reliable source.

Stephen Bernard Russell

215. Stephen Bernard Russell gave evidence and provided a statement (Exhibit 98).

216. He said that he joined Guardian in November 1989 and was employed for nine and a half years through the period, until Mr Bartrum of Taskmoon Pty Ltd purchased the business of Guardian from Mr and Mrs Pearson.

217. He said that, when he was initially employed, he was employed in the construction area for six months before transferring to the commercial side, and he did this because, with his eight years pre-Guardian experience in pest control in New South Wales, the Pearsons believed that his experience would be better suited to the commercial side.  He said only very occasionally did he do Part B treatments on new homes using Heptachlor, and then Dursban, when the chemicals changed.

218. He said that during his time at Guardian he used chemicals in accordance with the Australian Standard and mixing rates as recommended by the chemical company label on each container of chemical.  He said he had never been approached by either David Pearson or Judy Love or any member of the management team at Guardian to:

· dilute chemical

· use half strength chemical

· spray water

· not to carry out any treatment, but nevertheless sign and issue a certificate

· carry out any treatment otherwise than in accordance with the appropriate standard.

219. He said he had to inspect and carry out termite treatments to numerous homes, where Guardian had been responsible for the initial slab and perimeter treatments, and that he was assisted by Warren Kelly with those treatments.  He said, in many instances, it was just not possible to say what had caused the problem, although again, in many instances, it was obvious that owners had breached the barrier by importing soil, landscaping, laying concrete pathways and building retaining walls, brickwork, patios etc without carrying out a proper termite barrier treatment.

220. He said that, if there had been any mention of being instructed to dilute chemicals or falsify certificates, he believed that one or other of his close colleagues would have known, and spoken of it to him.

221. He said he knew Martin Charles O’Donnell and Douglas Yarrow, and that they worked for Guardian when he was employed there, however never got into any conversation with them outside of meetings held in the office, when all attended.  He said he had no knowledge as to how they carried out their duties, and that neither of them had ever complained to him about the way they were required to carry out their work for Guardian.  He agreed in cross-examination that they worked in another section to him, and that simply he had nothing to talk about with them.

222. As to Darren Everden and Mark Porter he had no knowledge of these men.

223. As to Paul de Bray, he said that Paul de Bray worked as a commercial operator, when he first started at Guardian in 1989, and that they attended the same meetings, until de Bray left the company.  He said he occasionally spoke to him, but at no time did de Bray mention to him that he had been instructed by David Pearson or Judy Love to misuse chemical.  He agreed in cross-examination that he had no idea what had been said between de Bray and David Pearson.  He said again that he had not had much contact with de Bray, but that sometimes they would work together at different ends of a commercial building in a large commercial job.

224. As to William McDonald he said that he knew him the best of all of the technicians, although Mr McDonald worked in the pre-construction division, and he had limited opportunity to speak to him.

225. Mr Russell confirmed that he was the assisting technician investigating the Warner Street job.  In his statement he refers to the fact that, in his opinion, it was correctly carried out.  These are however matters upon which the experts have given evidence.

226. He said he took pride in a high work ethic, and believed himself to be scrupulously honest.  He said that he personally would only sign certificates for work that he actually did.  He said that all certificates signed by him would truthfully and accurately state what work had been carried out.  He said he did not hide his ethics and honesty from his fellow employees or his employers, and believed that he had always given that impression, and that it had been accepted by all concerned.

227. He agreed that, given that 2.5 litres at 2% had been applied on a dwelling, to then sign a certificate in respect of that dwelling which stated that the application was 5 litres of emulsion at 1%, would be dishonest, and that he would be surprised, if such activity was going on at Guardian.  He confirmed that, whilst he was at Guardian, he applied 5 litres per square metre at 1%.

228. To the limited extent that his evidence was of assistance, I considered Mr Russell to be an honest and reliable witness.  As submitted by the Authority he was however only in the pre-construction division for, at the most, six months in 1989, and possibly even less than that.  He therefore had little, if any, meaningful contact with applicators in the pre-construction division.  Whilst he was prepared to speculate that, had there been any dilution of chemicals used, one or other of his close colleagues would have known and spoken about it, the fact is that Mr Russell was nonetheless unaware of the instruction to applicators in the pre-construction division (instructions that were unchallenged by the Respondents) to increase the concentration and decrease volume, but to nevertheless complete and sign certificates, as if 5 litres at 1% had been applied as the Australian Standard requires.  In such circumstances I do not necessarily accept that he would have been aware of particular instructions within the pre-construction division.  His evidence then is, to my mind, of limited value.


Graham McDonald

229. Mr McDonald signed a statement which is Exhibit 28.  He said he was employed as the general manager of Guardian from January 1998 to January 1999.  He said prior to that he was employed as a supervisor at Rentokil.  He said that his responsibilities at Guardian were managing the pre-construction side of Guardian, to increase the volume of post-construction treatment business and also to increase the commercial work carried out by Guardian.  In fact, he said his main motivation for taking the job was knowing that he would be responsible for changing Guardian’s mix of work by increasing the post-construction and commercial work.  

230. He said at all times during his employment with Guardian he took instructions from Mr and Mrs Pearson.  He said it had been explained to him at the commencement of his employment by the Pearsons that Guardian had contacts with large builders like Jennings and Mirvac, and that the residential pre-construction business was self perpetuating.  He said that he was responsible for reporting to the Pearsons regarding general management and the budgets of the pre-construction division.  He said he also, upon his own initiative, took on the role of educating some of the technicians as to how to properly mix chemical and top up the tanks on their trucks, including trying to teach them how to calculate how much chemical concentrate was needed to top up tanks.  He said that he called meetings between himself, the office girls and technicians, and the minutes of these meetings were recorded and filed in the office.  He said various issues were discussed at these meetings, including health and safety and various site problems.  For example, instead of the technicians having to drive to the office to top up tanks, allowing them to seek permission to re-fuel the tanks at their homes and to have their excess water bills reimbursed. 

231. He said as well as the meetings with technicians, he also had monthly meetings with the Pearsons which were essentially management meetings, in which he reported back to them regarding matters such as result planning, budgeting and other matters relevant to the business.  He said a key issue discussed at the meetings was the “key performance indicator” or KPI which related to the pre-construction side of the business.  He said the KPI was a ratio of the number of litres of chemical concentrate purchased during a period divided by the number of treated square metres of soil during the same period.

232. He said that, prior to July 1998, Margaret Fuller was responsible for the calculation of the KPI on a weekly basis, and that the total KPI figure was provided to the Pearsons at the end of each month.  He said that after July 1998 he took over the responsibility for calculating the KPI, both on a weekly and monthly basis.  He said that the reason for doing this was because of the change from the manual system to the computerised system, he being the only person within the office who had the capacity to effect that change.  He said that the Pearsons advised him that the KPI figure was 0.05, and that this was the target ratio that he was instructed the technicians needed to meet every month.  He said that, once he had carried out his own calculations around July/August 1998, he immediately had serious concerns with the instruction that the KPI was to be 0.05, as it was then obvious to him that, in order to comply with the Australian Standard and the product label, the KPI should have been 0.11, regardless of the concentration and application of product.  He said that a target rate of 0.05 meant that only one half of the chemical required by the Standard to be applied was being applied.  

233. Mr McDonald in his written statement confirms those calculations which I consider were not seriously challenged, or challenged at all, by the Respondents.  He said that he had a lot of concerns about the conduct of Guardian at that stage, and had quite a lengthy discussion with the Pearsons, at which time he voiced his concern about the KPI being too low as well as his ability to properly manage the company.  He said that this meeting with the Pearsons was around August 1998 at the Archerfield office.  He said that the Pearsons response to his concerns was that they reiterated that the KPI was to remain at 0.05.  He said that Mr Pearson told him this was the way the company always operated, and that they had always achieved this particular result.  He said that it became clear to him at that time that the Pearsons and the technicians must have been aware that they were applying chemical at, at least, half the rate required under the Australian Standard.  

234. He said that, for the year he was at Guardian, Guardian was treating approximately 60,000 to 70,000 square metres per month, and that David Pearson had instructed him that, on the basis of treating approximately 60,000 square metres per month, the company should be aiming to use approximately 150 drums of chemical concentrate.  He said the chemical concentrate came in 20 litre drums and was purchased by Guardian from Chemical Enterprises which was one of Guardian’s related companies.  He understood that Chemical Enterprise bought the chemical directly from Dow Agro Sciences, the manufacturer of the chemical concentrate.  He said, on his calculations, it was clear that, instead of 150 twenty litre drums, as instructed by Mr Pearson, the company should have been using, for the treatment of 60,000 square metres, 300 twenty litre drums.  

235. He said that Guardian purchased the 20 litre drums from Chemical Enterprises at a price of approximately $400 per drum, and that he knew that Guardian charged as little as $2.40 per square metre for treatments for the larger builders such as Jennings.  He said that between July and September 1998, when he paid more attention to the pre-construction side of the business, it occurred to him that it did not seem commercially viable, in terms of what the chemical was costing Guardian, to charge only $2.40 per square metre.  He said he raised his concern with the Pearsons at a meeting.  He said that Mr Pearson told him that Chemical Enterprises was a related company and received rebates from Dow Agro for bulk purchases, and that accordingly the price was commercially viable.  He said he was unaware what rebates were passed on to Guardian, or whether they were sufficient to explain the low price for treatments.

236. He said that, between July and September 1998, he thought probably as a result of his complaints to the Pearsons, there was a small increase in the overall amount of chemical used, and that the KPI came back around 0.08 as opposed to the previous months which were at or below 0.05.  He said he was certain however that the KPI never exceeded, or even got close to, 0.11.

237. He said that from August 1998 he felt he had to leave Guardian.  He said on holidays in October and November 1998 he wrote to David Pearson expressing concerns about the company as a whole, including concerns about the KPI policy.  He said he had not kept a copy of that letter.  He said he left Guardian in December 1998 and commenced employment with Rentokil as a technician, being paid in the order of one third of what he received at Guardian.  He said he made the decision to leave Guardian ethically as he did not want to continue being involved any further with a company which ran its business the way Guardian did. 

238. Mr McDonald was further examined by Counsel for the Authority over and above his written statement.

239. He confirmed having been involved in investigations on behalf of Guardian of a property at Kurrajong Drive, Warner.  He said that the entry point for the termites at the dwelling was unable to be established, as they had been disturbed at the time of his inspection.  He said however he could not locate entry of termites through the slab as Warren Kelly, another representative from Guardian, had already determined that the entry point had been near the water heater.  He said that he agreed that the owners had breached the barrier by placing blue metal around the premises.  

240. As to Judy Satchwell, he said that she was responsible to him.  He said that he did not agree with Judy Satchwell’s statement that Guardian was achieving 0.11 as a KPI level. 

241. As for Margaret Fuller, he said that she filled out the necessary forms in respect of the audit of chemical, and that there would have been at least fifty such forms which were kept in the file opposite her desk.

242. He said that the processing of KPI for each technician was done manually initially, and that his input was essentially in transferring it to the personal computer.  He said that a hard copy was printed weekly and monthly and was used at monthly directors’ meetings, and also at meetings with technicians. 

243. He identified a format which was placed on file and used for entry of material into his personal computer, indicating that there would have had to have been at least thirty of these prepared during his time with the company.  The Authority’s case is that these documents are now not available. 

244. One such document (apparently the only surviving document) was however produced by the Respondents, in which the KPI is 0.10.  This became Exhibit 29. When that document was put to Mr McDonald, Mr McDonald confirmed that the result was unusual, and that the KPI was usually 0.05.  His explanation as to why the figure in this document was twice what he suggested as being usual was that it possibly related to the timing of the particular report, the report being prior to the sale of the business.  In this regard he said the particular report would assist, as it was important to the buyer that there was an indication that the correct amount of chemical was being used.  He said that the other 30 documents which should have been available would show a KPI of between .04 and .07 having been achieved.

245. As to the meetings with directors (paragraph 7 of his written statement) he said that minutes of the meetings were always typed by Mrs Pearson.  He said that a copy was kept in the filing cabinet in his office.  He said that, when he left in January 1999, the copies of the minutes were still in the filing cabinet.  He said that Exhibit 30 is an example of such a minute and is dated 5 February 1998.  At the time of his oral evidence in examination-in-chief, this was the only minute produced by the Respondents.  He said that the reference to the application of chemical at commercial rates in the minute was a reference to commercial viability, and, in that context, the KPI figure at that time was .05.

246. He said that, whilst the cost of a treatment to Henley Homes was $450 he could not exactly recall the details in the contracts with other builders, although he thought that the agreements were kept in the filing cabinet near the area in which his office was situated.  He thought that some were for a specific price regardless of the number of square metres involved.  He said that, in his opinion, the rates charged were below cost.  He said he knew the cost of the chemicals and, after a calculation, considered that the cost of 100 square metres would be in the order of $220 for chemicals only.  Added to this would be other costs such as labour costs, machinery maintenance, petrol and overheads.  He said he could recall one contract with a builder at about $2.40 per square metre which he thought was below break even point. 

247. He was then referred to a memorandum dated 17 September 1998 which is an internal memoranda to him from David Pearson.  It is Exhibit 33.  He said internal memoranda were kept as hard copies in the filing cabinet along side his desk.  The memorandum of 17 September, 1998 refers to his memorandum dated 14 September, 1998 (there was no disclosure of the 14 September memorandum by the Respondents).  He said he could recall receiving the memorandum of the 17 September, and writing the memorandum of 14 September.  He said that in his memorandum of 14 September he had informed the Pearsons that he was concerned as to his ability to manage the company, and as to where the company was headed, as he felt that he was receiving conflicting directions from the directors.  He said he felt these things needed to be addressed, including the KPI which by that time he had established was at 0.05, that is, below the Australian Standard.  He said that it was about this time that David Pearson had come to him, indicating that the KPI was high and that he, Mr McDonald, needed to ensure that it was kept at the target rate which was 0.05.

248. He said Mrs Pearson’s involvement with the KPI was merely that she was present at directors’ meetings, when levels were discussed.  

249. He was next referred to his resignation letter of the 18 January 1999, this being Exhibit 34.  He said that there were a number of personal issues involved in his resignation, but that, as he had said, he felt that he could not continue, as it was unethical to do so, as the company was not completing treatments, as they should have been completed.  He said he did not discuss such personal issues at the time.  

250. As to the subsequent proposed meeting of the 22 September 1998 referred to in Exhibit 33, he said that it was a brief meeting at which the “incorrect assumptions” referred to in Exhibit 33 were not discussed.  He said that simply David Pearson had told him to get on with it and make the company work profitably.

251. Mr McDonald was then cross-examined.  He agreed that he managed the business, but did not agree that he had total control, but that he took directions from both Mr and Mrs Pearson.  He said that the reasons given to him for the Pearsons not themselves managing the business was that they had a number of other business interests and ventures that took a lot of their time.  He said that one of the reasons for his appointment was that he had the experience to deal with the huge database which the company possessed.  He did not agree that the Pearsons rarely came near him.  He said that there were monthly meetings with the Pearsons, although agreed, when it was put to him, that they were not regular monthly meetings, and that in fact they only occurred, whilst he was with the company, during the months of February, March, June, July and September.  He said however that it was intended that the meetings were to be monthly.  He said that he instructed the technicians that they had to do their jobs properly, and in accordance with the Australian Standard, and that specifically this occurred on 26 February 1998, when he had had a meeting with the technicians.  As to the cost of chemical, he said that he only had knowledge of what was on the invoice, and that, although he was aware of rebates, he was not aware of the final accounting in respect of those rebates.  It was at this point that certain documentation relating to Chemical Enterprises, the Pearson’s associated company, was produced.  Mr McDonald’s evidence was adjourned, until such time as these documents and others could be examined by the Authority.  

252. Mr McDonald gave further evidence on 5 February 2001, at which time his cross-examination continued.   He confirmed that the 0.05 target was made known to him shortly after he joined the company.

253. He was then shown minutes of the meetings with directors, the dates of which had previously been put to him, those minutes being dated 19 March 1998, 3 June 1998, 16 July 1998 and 1 September 1998.  These minutes are Exhibits 52, 53, 54 & 55 respectively. 

254. In particular, he was referred to a directors meeting of 19 March, saying that the reason why the KPI levels and usage of chemicals came up at this meeting was because the usage had increased.  He said he was asked what he could do to ensure the figure dropped.  He said that he thought the education of applicators was important in that regard.  He said at this time he did not know that .05 was not in accordance with the Australian Standard, just that it was the target figure. In fact, Mr McDonald said in re-examination that he discovered 0.05 was not in accordance with the Australian Standard in about June/July, although his statement is that it was in July/August.

255. He disagreed that chemical was readily available.  He said that Margaret Fuller had control of the chemical and only made it available upon specific request by technicians.  He agreed that Jeffrey Mapstone was the applicator’s representative on a personal advisory committee which had been formed to receive suggestions by applicators.  He said that no complaint had been made to him by Mr Mapstone as to any direction to use less concentrate than the Australian Standard required.  He said further that he had no conversations with anyone, in which he raised the problem of less concentrate being used than was provided by the Standard.  He said he was aware of various stealing problems.  

256. He was asked in re-examination as to paragraph 9 of his statement and whether Mr and Mrs Pearson told him of matters referred to in that paragraph.  He said he could not swear on oath who it was, and that he could not say whether they had provided such an instruction to technicians.

257. As to his meeting of the 26 February with technicians, he said that he would have said words to the effect that he expected them to continue to carry out work and apply chemical in terms of the Australian Standard.  He said he would have made an assumption that the technicians were trained persons who knew what the Standard was.

258. He said that he saw Mrs Pearson almost daily, as she had information and knowledge of potential claims, and matters which she was handling prior to him starting with the company, matters which he was taking over.  He said that he saw Mr Pearson less, although still several times a week, in particular because Mr Pearson opened the mail. 

259. Mr McDonald said that Margaret Fuller had shown him, when he first arrived, the mathematics involved in her calculation of the KPI for each applicator, although she had not shown him the theory behind it.  

260. I should note that, although Mr McDonald’s evidence had been previously interrupted pending perusal of documents from Chemical Enterprises, the Authority took no advantage of those documents in the end result for reasons which were not made known to me.  

261. The only curiosity or misgiving I had about Mr McDonald’s evidence was in relation to him not knowing that 0.05, as the KPI target figure, did not meet the Australian Standard, and that his discovery of that was not until June/July or July/August 1998, some months after he had started with the company in January.  This was notwithstanding that he had known of the .05 figure for some time, probably as early as February 1998.  His explanation was that he was not responsible for calculating that figure until later, when the information was transferred from a manual system to a computer.  At that time he took over responsibility (through Judy Satchwell) for the calculations and preparation of reports as to the KPI, at which time he had cause to perform the calculation in terms of the Standard.  This was in July/August 1998.  The calculation does not seem to me to be a difficult one.  

262. Mr McDonald’s evidence is, of course, corroborative to an extent of the allegation that Guardian, through Mr Pearson at least, had directed that applicators use one-half of the amount of chemical required by the Australian Standard.  I say, to an extent, because firstly, having regard to the KPI target of .05 alleged by Mr McDonald (a target of .11 is accepted as being in accordance with the Australian Standard), Mr McDonald’s target figure would represent something less than half the amount of chemical required by the Standard.  Secondly, Mr McDonald’s presence at Guardian was through 1998, that is more than two years after Mr Pearson is alleged (namely in about February 1996) to have directed the applicators to drop the concentration back to 1% from 2%, whilst keeping the application rate at 2.5 litres per square metre.  The essentiality of Mr McDonald’s evidence is however that the lowering of the chemical used, as noted, was (to use the terminology chosen by the Authority in its application) a policy of Guardian and, ostensibly had been so for some time.  The inference then is open that such “policy” had been in place at least since in or about February 1996.  Mr McDonald’s evidence then, if accepted, is the link between Mr Pearson’s alleged February 1996 conduct and ongoing activity of like type, perpetuating a culture at Guardian, both pre- and post- the introduction of Chlorpyrifos, of underuse of the prescribed chemical in terms of the Australian Standard.

263. I leave further comment upon Mr McDonald’s evidence until my review later in this decision of the evidence of Mr Pearson, and, to a lesser extent, that of Mrs Pearson.  Suffice it to say that, essentially, I considered Mr McDonald to have been a truthful and reliable witness.

Warren Lindsay Kelly

264. Mr Kelly gave oral evidence and provided two statements, Exhibits 107 and 108.

265. He said that he started working for Guardian in August 1993 and worked there up until the transfer of the business in 1999.  He said that he was spraying slabs, when he first went to Guardian for a couple of years, then went to the commercial side of the business.  He said that later he was in charge of quality control work and problems which arose.  He said in cross-examination that his superior was Judy Love (Mrs Pearson), as the commercial division was her division, and that he had little to do with David Pearson.

266. He said that, when he first started doing pre-slab treatments in 1993, the chemical was Heptachlor, and that it was changed not long ago after that to Chlorpyrifos.  He said that he sprayed Heptachlor at 5 litres per square metre.  He said when there was a changeover to Chlorpyrifos, the rates changed, and they were directed to apply 2.5 litres per square metre at 2% concentration.  He said that it was David Pearson who told him that.  Indeed in cross-examination he thought that he received the direction in memo form, although conceded that it could have been at a meeting, and that he was not sure.  He was sure, however, that the information was directed to him, and that he had received it.  He said the reason why they had changed the rate of application and concentration was because more jobs per day could be completed.

267. He said that, notwithstanding the direction, he was still writing on the certificates 5 litres per square metre at 1%.  He was cross-examined at length about his.  He said that he understood that the Australian Standard allowed the concentration to be doubled legally.  He said further that he knew he had to fill in the certificate after completing the pre-construction work, and that the certificate would be passed onto builders.  He said that nonetheless he still wrote 5 litres per square metre at 1%, as he was told to do it that way.  He said he agreed that the certificates had been falsely filled out, although he thought he was doing the right thing, as he had been told it was okay.  He agreed that each entry on the certificate in terms of concentration and volume was incorrect and a lie.  He confirmed that he lied, because David Pearson told him to fill out the certificate in that fashion.  He did not agree that he was lying for David Pearson now during the course of this evidence.  He said that he had filled out about 1000 certificates incorrectly.

268. He confirmed in cross-examination that, at the time there had been a change to Chlorpyrifos, there had been problems with the pumping equipment, in that the “o-rings” had been dissolving in the chemical.  He said also there were continuing running problems with the curing oil which had been left overnight and had caused problems with the pumps.

269. During cross-examination there were questions as to when he finished with the pre-treatment division and moved to the commercial division.  He said initially he transferred to the commercial division just prior to the changeover of chemicals to Chlorpyrifos.  He agreed therefore that from 1993 to about mid-1995 he was doing pre-treatments, and from generally mid-1995 onwards, commercial work.  He said that, when he was doing commercial work he might have been done a Part A or Part B treatment, although it was only the odd one, and he does not remember having done any such treatments.  Accordingly he agreed it would have been a very infrequent event.

270. When he was questioned about having being told as to the direction to halve the volume and double the concentration, he concluded that he must have been involved in the pre-treatments at that stage, which was in June/July 1995.  He said, in any event, that his best recollection is that he would have been out of pre-treatment by December 1995 and January/February 1996.

271. The nature of his recollection as to these matters was, to my mind, discomforting.  I think he was doing the very best he could, however, he could not recall the sequence as to when he moved out of pre-treatments to commercial, and also as to when, from whom and how he came to know about the direction as to halving the volume and doubling the concentration.

272. He was referred to page one of his statement, where he made a comment: “I think it was David originally who told me that”.  It was suggested to him that that means that there could have been a later direction, and that that direction could have been different.  Mr Kelly agreed that there could been a further direction after he went to commercial, and agreed further that, when he moved to the commercial division, he would not have been aware of directions given to the pre-treatments division.  He said that the two divisions were totally separate and complete within themselves.

273. He was next cross-examined about his statement that Chlorpyrifos was never applied at 2.5 litres per square metre at 1%, and that it was always double strength at that volume.  In that regard he was prepared to agree in cross-examination that he could not comment as to whether any such direction had been given to applicators, namely to apply the 1% concentration for 2.5 litres per square metre, and that they could have been directed to apply that rate.  He confirmed yet again that he could not say what directions had been given to applicators in the pre-treatment division after he had moved to the commercial division.

274. He said he was not involved in any chemical audits and had nothing to do with such matters, and further had no knowledge of any involvement of Mrs Pearson in such matters.

275. As to the workload of applicators, he said that generally it would be eight to ten jobs per day, and that ten jobs was certainly possible between 6 am and 6 pm.  He agreed that, if there was a lot of travelling, the number of jobs would reduce dramatically.  In that regard he mentioned, as an example, jobs in Lismore where he had only done two jobs that day after travelling from and returning to Brisbane.  He agreed that eight jobs could not be done with four hours travelling a day, and that, if eleven or twelve jobs were done in a day in such circumstances, the jobs would not have been done properly.  This evidence is clearly supportive of the evidence of Mr Everden.

276. With reference to the statement of Mr Imrie (Exhibit 23) he was referred to paragraphs 15 and 16 relating to a job, where he had become involved at the request, he said, of Judy Love.  He said that Judy Love had received a call from a builder (although he became aware of that later).  In any event he said that Judy Love who was his superior asked him to go out and have a look at the job.  He said that there had been rain the previous day.  He said that the builder wanted two units treated.  He said that there was some water around the units generally, but not around the two units that the builder wanted treated.  He said that the builders wanted the Part B treatment, because they were paving the following day.  He said that Mr Imrie would not do the job, not for the reason that Mr Imrie had suggested in his statement, but because he would not drape a hose over a fence, and generally did not want to do the job.  He disagreed that it was simply a difference of opinion between two applicators, as to whether the job could be done in all the circumstances.  He agreed, however, that he could well have said to Mr Imrie something along the lines that “the Part B treatment should be done as they might lose the contract with the builder concerned and that applicators would have less work and be retrenched”.  He said that, if he had said those words, it would have been for different reasons than Mr Imrie has proposed.  He said that he did not say that the Part B treatment should not really be done.  He agreed that the builder concerned gave Guardian a lot of work.

277. In re-examination he was questioned about the time taken for Part A and Part B treatments which, he said, was thirty minutes for an average site for a Part A treatment, and twenty to thirty minutes for a Part B treatment.  I can only comment that the times estimated by Mr Kelly were certainly tight in terms of what other witnesses appear to have said in this regard.

278. Mr Kelly said that, after Graham McDonald left Guardian, management was by committee, and that monthly meetings were regularly held.  He confirmed that Judy Pearson was always his superior.  He said that he was given the quality assurance role at Guardian because of his experience.  

279. It is to be noted in his statement at page five that Mr Kelly said specifically that, during the whole time he carried out pre-slab and perimeter works, he was not aware of any policy to apply half the chemical at the ordinary strength (ie. at 1%), and that he was not aware of any suggestion or complaints by David Pearson, or by anybody else, that too much chemical was being used.  He said it was never brought up in those days.  He said that he was close enough to Guardian to know if there was a scam like that going on.

280. Mr Kelly’s statement in this regard must be subject of the qualification that it related only to his time in the pre-treatment division.  As previously noted, it seems clear that his time in the pre-treatment division probably ceased some time in the middle, to the second half, of the 1995 calendar year, and before the time when Mapstone, Yarrow and others state that the direction was given to lower the concentration to 1%, whilst maintaining an application rate of 2.5 litres per square metre.  

281. Further, Mr Kelly said that he was never aware of any practice where certificates were to be signed before the work was done.  He said that there was never any pressure on him to sign certificates before the work was done, and there was never any pressure on him to apply less chemical.  He said, in fact, that it was the opposite, because, when he was out fixing termite jobs, a duty which was part of his commercial division work, he would actually apply more than what the Australian Standard required or the chemical manufacturer recommended.  It is to be noted that, at this time, Mr Kelly was not within the pre-treatment division, and further that no certificate was required.  

282. Mr Kelly’s statements must be considered in light of the fact that Mr Kelly agreed in cross-examination that he would not be aware of any directions given to applicators in the pre-construction division, as he was in the commercial division.

283. The fact remains as well that, on page ten of his statement (Exhibit 107), he said “. . . if there was a practice of signing false certificates I would have been close enough to Guardian to know about it.  I’ve never been asked to sign a false certificate”.  Clearly Mr Kelly’s cross-examination, and admissions made during the course of that cross-examination, conflict directly with this part of his statement.  That must affect his credibility and reliability generally as a witness in terms of other evidence that he has given.

284. Further I think that he had, and still has, considerable loyalty to his previous employers, Mr and Mrs Pearson, which could have affected the taking of the statement and the facts contained in the statement.

285. In that regard, at the bottom of page ten of his statement, he said “. . . I was never asked to do the wrong thing, never you know.  They never asked me to cut corners”.  Again, clearly, the signing of certificates at 2.5 litres per square metre at 2% concentration and the filling out, in those circumstances, of certificates at 1% concentration, 5 litres per square metres was, on his admission, signing a false certificate and accordingly a direction to that effect must be in his terminology “the wrong thing”.

286. Further his comments on page eleven that Judy Pearson would inform him to “whack up the concentrate” so that actually more than was recommended was being applied, can only, on his evidence, be a reference to the time that he spent in the commercial division, and was not, on my understanding of his evidence, a direction which was given to him during his time within the pre-treatment division.  

287. Yet further Mr Kelly was the applicator responsible for the Woodridge site which was one of the sites tested by the Authority and in respect of which there is some doubt as to the level of chemical used.  This, in itself, is suggestive that his evidence might, to an extent, be protective of his own position.  Nevertheless, in a direct sense, he was not a part of the pre-construction division at the time, when the alleged directions as to underuse of Chlorpyrifos were given.  For reasons noted above I consider that the evidence of this witness was not as candid and independent and conclusive as is submitted by the Respondents.  In any event it can only be of limited value as to activity within the pre-construction division subsequent to the latter part of 1995.

Peter Joseph Williams

288. Mr Williams gave oral evidence and swore to two statements, Exhibits 100 and 101.

289. Mr Williams said that he started working at Guardian in August 1996, and that he is still with the same business, which now carries on business under the name of “Preferred Pest Management”.  He said that he was originally employed by Guardian to do soil treatments such as under-slab treatments, perimeter treatments (that is, Part A and Part B treatments).  He said the termiticide used had Chlorpyrifos as the active ingredient and the trade name Dursban.  He said Guardian later shifted to another product, having the same active ingredient, but called Optum.  He said on a normal day he might do four or five perimeters and three under-slabs.

290. He said the concentration of chemical he used was a 1% solution with an application rate of 5 litres per square metre.  He said that was for both under-slab and the perimeters.  He said sometimes they would have to vary the concentration to a 1.5% solution to suit the site.  In his statement he said as follows:

“I don’t know when that would have been, I don’t know how long ago, a couple of years I suppose at one point and then we dropped back to a 1% solution.  Why we had to do it, I don’t really know.  But when we went to a 1.5% concentration, we were still spraying 5 litres per square metre where possible.  Like some soils, perimeters mainly where you have got really rocky soil, it’s not always possible to spray 5 litres.  It’s like spraying it on top of concrete, it just won’t soak in, it won’t take it in.  We just try to get as much as we can on.  But this is the odd unusual situation.”

291. He said that notwithstanding how much solution he sprayed on a site he would always complete certificates at 5 litres per square metre at 1%.  This was also notwithstanding what concentrations he used.  He said under cross-examination that the decision to vary the concentration from 1% was a decision he made on-site having regard to the site’s specific characteristics such as rocky ground.  He said he had never received a direction from David Pearson or others to spray at 2.5 litres per square metre at a 2% concentration.  Further he said that he had never been told to complete certificates at 1% concentration and 5 litres per square metre volume notwithstanding what he sprayed on-site.  These decisions, he said, were his own.  He said he would spray at 1.5% concentration for as much as the ground would take and, if it took, say 1 or 2 litres, then that was what he would do.  He said some difficult sites would take 2.5 to 3 litres.  He reiterated in cross-examination that, when the above occurred, he would nevertheless fill in the certificates, as if he had sprayed a 1% solution at 5 litres per square metre.  He agreed that these were false to a point.  He said that he had no answer as to why he signed certificates which were wrong, although he said that he did the best he could.  He said that many of the sites with which he was involved were at Carindale and that say, one in eight of those houses had a problem with rock, and an inability to absorb solution.

292. He reiterated in cross-examination that he had not received any instruction from David Pearson as to how to fill in the certificate, and that there was no policy to spray at 2% for 2.5 litres per square metre solution, or indeed a 1% concentration at the same rate of application.

293. He said that he knew Douglas Yarrow and confirmed that Douglas Yarrow had complained about getting in strife for using too much chemical.

294. He agreed that he signed the incorrect certificates knowing that the employer would be paid in respect of the work.  He denied that he had signed his statement in these proceedings, because he did not wish to put his job in jeopardy by admitting that he had applied chemical at rates below the Australian Standard.  Interestingly he confirmed that, when his solution increased to a 1.5% concentration, he was still spraying at the 5 litres per square metre where possible.  This seemed curious in light of the fact that he was aware that less than that volume could be applied.

295. He was shown Exhibit 29 and the entry opposite his name which showed a rate of 0.07.  After it was explained to him that that was slightly above one half of the Australian Standard rate for application of a chemical, he could give no explanation as to why the figure opposite his name was so low.  He said that his reference to dropping back to 1% solution was a reference to general under-slab treatments.  He said that the girls in the office had told him originally to increase the solution to 1.5% at 5 litres per square metre.  His admission during the course of his testimony that he sprayed less than the volume of required solution at particular concentration rates, but nevertheless completed certificates as if he had sprayed 1% concentration at 5 litres per square metre, did not assist his credibility as a witness.

296. Indeed, it seemed to me that his general demeanour as a witness was that of someone upon whom one could not rely to give credible testimony.  Further his testimony was such that it became very confusing, particularly as to the rates of concentration between 1.5% and 1% at the consistent application rate of 5 litres per square metre.  Mr Williams left me with some considerable doubt and discomfort as to the manner in which he performed his job and whether he performed it at all in significant respects and over significant sites within the Australian Standard.  This was somewhat supported by his unsatisfactory explanation as to how the rate of .07 appeared opposite his name in Exhibit 29.  

297. Further, although he did not commence employment until August 1996 (incidentally, a date beyond the date upon which the Authority alleges Mr Pearson gave an instruction to underspray at a 2.5 litres per square metre solution), he nevertheless was prepared to confirm, both that Mr Pearson had not instructed him to spray at 2% at 2.5 litres per square metre, nor had Mr Pearson instructed him to sign certificates at 1% at 5 litres irrespective of the concentration and application rate actually applied to a site.  These were both instructions to which Mr Pearson admits, as do other applicators.

298. The impression I gained from this and other aspects of his evidence was that he was protecting (and to an extent overprotecting) his personal interests.  Generally I did not consider him to be a reliable and credible witness.

Kenneth Michael Wallis

299. Mr Wallis gave evidence and provided a statement (Exhibit 109).

300. Mr Wallis said that he presently works for Chemical Enterprises, which is the company owned and operated by Mr and Mrs Pearson.  He said that he commenced working at Guardian on 29 January, in either 1991 or 1992.

301. He said that his duties at Guardian were basically as a commercial pest controller doing post-construction termite eradication, including pest control in the home, commercial-type food premises and storage premises.  He said that he did treat many new premises.  At the time of giving his evidence, Mr Wallis was serving time (until 12 April 2001) as a reservist stationed with the Australian Navy in Perth, and accordingly was giving his evidence by telephone.

302. He said on the odd occasion he did help out with pre-treatments, although that was only sometimes.  He said that, if there was a meeting between pre-treatment applicators, he was told at a later time, if there was anything pertinent.  He said that he did not know what directions had been given to these applicators.  He agreed that, if a direction is given to apply half the volume at double concentration, then he would only be interested in a minor way, because he was generally in the commercial division and the hardware division.  He said that on the occasions that he did pre-treatments for slabs, he just followed the directions on the label.  He said that this meant at times halving the water and doubling the chemical, because some sites would be relatively impervious.  He said that that was an allowable situation under those labels.  He said further that, on the occasions that he did do a pre-treatment for a slab, that was done at double strength and 2.5 litres per square metre.  He said that through 1992 to 1998 he did not do many pre-treatments for slabs, and reiterated that, in the main, he was more interested in the commercial side of the business, because it was basically his job.

303. He said, if he filled out a certificate after doing a pre-treatment slab, that he would place on the certificate 2.5 litres at 2%, if that had been applied, and would not tell an untruth on the certificate, such as 5 litres at 1%.  He said that he had not heard of certificates being filled out at Guardian for 5 litres per square metre at 1%, when, in fact, what had been applied was 2.5 litres per square metre at 2%.

304. This witness had very limited experience and exposure to pre-construction treatments.  It would appear that he had never been told of any direction even as to halving the rate of emulsion and increasing the concentration to 2%.  Further, he said that he had no direction as to filling out the certificates at 5 litres per square metre at 1%, where the lesser volume and greater concentration was applied.  Both these matters suggest to me that he was simply not privy to what was occurring within the pre-construction division. 

305. He is, of course, a long-standing employee of Mr and Mrs Pearson’s.  He appears to me to be a truthful witness, although, as I have said, his involvement in the pre-construction treatments and the pre-construction division was such that he could give no worthwhile evidence as to the manner in which the division was conducted.  He is certainly not in the position to refute any of the evidence given on behalf of the Authority, other than to the extent of what he had not heard. He is not in the position to make a denial in any relevant sense.

Peter Bernard Schmidt

306. Mr Schmidt gave evidence and provided two statements (Exhibits 110 and 111).

307. He said that he was first employed by Guardian in about 1985 or 1986.  He is still working for the business purchased by others from Guardian.  He said that he was mainly involved in the commercial work and to a lesser extent domestic spraying, and that he was only ever called upon to do the occasional perimeter Part B treatments, when pressure of business dictated.  He said that it would probably be fair to say that he would have done less than a dozen, and that it was only ever external perimeter (Part B) treatments.

308. That statement was made in Exhibit 110, although in cross-examination he said that he could not recall having done any Part A or Part B treatments, although possibly did the odd one, but he did not remember.  He confirmed his previous statement in his cross-examination, namely that he did not mix with applicators in the pre-construction division, and that he had no idea what the pre-construction technicians were doing.  He confirmed in his statement that he always applied the chemical at the rate of the Australian Standard and mixed it according to directions on the label of the can, and that he was never aware of any instruction from management to deviate from that.  He said further that there was never any pressure brought to bear upon him by either David Pearson or Judy Pearson to cut corners.  He said that he never attended any of the meetings of technicians, and that he was in the office.  He said that he is certainly not aware of any policy of applying the wrong amount of chemical, although he could not deny the more specific allegations referred to in the evidence given by the witnesses for the Authority.  That included being unable to confirm the direction as to decreasing the volume of emulsion and increasing the concentration.

309. Again this witness had limited to no experience in pre-construction work and in the pre-construction division generally, and accordingly was not privy to any direction given to, or any discussion by, any of the technicians as to what they were doing in terms of their work.  He is not, therefore, in any position to make specific denials, but simply says generally that he was not aware of any instruction to apply this chemical other than in accordance with the Australian Standard, and that he had never heard of any such policy.  His evidence then is of very limited value in terms of its relevance to the issues before me.

Edward Richard Ash

310. Mr Ash gave oral evidence and made a statement (Exhibit 112).

311. He said that he worked for Guardian from about June 1998.  There was some questioning during cross-examination as to whether that should have been June 1999, although I think it is clear (and accepted) that the evidence otherwise establishes that he commenced in about June 1998, about halfway through Mr Graham McDonald’s term as General Manager.

312. He said that, when he first started, he went straight into pre-slab and perimeter treatments and was using Dursban.  He said that the concentration was 1% sprayed at the rate of 5 litres per square metre.  He said that at the time of his statement he had had his licence for about three years, and that he had first started working with Exapest, and then at Standard for a while, before moving to Guardian.

313. He said that, when working at Guardian, he knew Douglas Yarrow.  He said that Yarrow had never complained that he was asked to sign certificates that perimeter sprays had been done when they had not, and that further he was required to spray less than the amount required by the Australian Standard.  He said that at meetings held at Guardian, Mr Yarrow was present, but he never brought up any problems about being required to spray less and sign incorrect certificates.  I note in this regard however that Mr Ash did not commence with Guardian until June 1998, the above directions having been allegedly given some two and a half years earlier to Yarrow and others, perhaps making it less likely that complaints would have continued to be voiced after such a period.  Further there was the influence of Mr Graham McDonald, the General Manager, to which I have referred.  He said that he personally was under no pressure by anyone at Guardian to spray less than the required amount, and that, in his discretion, he always tended to spray a little bit more.  Further he said that he had never been asked to sign a certificate for a perimeter spray before the work had been done.

314. He said that he remembered Alastair Imrie, and that he likewise had not complained to him about being asked to sign Part B certificates for perimeters without actually doing the work.  He said in the eighteen months he was with Guardian there were no problems with regard to spraying the right amount of chemical or anything else.

315. Further he said that the chemical was not restricted, and that applicators could take what they needed, although the office kept a track of it by way of an audit, checking that the right amount of chemical was being put down having regard to the metreage treated.  He said that there had been times when the office might have said “You are using too much chemical”, but that he, at times, had a tendency to overuse chemical rather than underuse.  He said in situations where the soil would not take the volume of 5 litres per square metre, it is necessary to increase the concentration and decrease the volume.  He said however that that is only rarely and that 99% of the time he sprayed the right amount at 5 litres per square metre at 1%.

316. Under cross-examination, he said that he knew nothing about what other technicians had been doing, although he did say, from his own point of view, that he had never been told to spray 2.5 litres per square metre at 2%, nor that that was Guardian policy, as far as he was concerned.  Further, he had never been told to sign certificates at 5 litres per square metre at 1%, even if the actual spraying had been at less volume and greater concentration.  He said that, if, for a particular site, he increased the concentration and lowered the volume, then he would note that on the certificate.

317. Mr Ash started at Guardian in mid 1998, being employed by Graham McDonald, and was not therefore privy to the 1995 and 1996 alleged directions.  Other than that, I considered him to have given his evidence in an honest and straightforward manner.  I should further note that Mr Ash commenced at a time when day to day operations were essentially under the direction of the then General Manager, Mr Graham McDonald, and accordingly one could perhaps not have expected the same level of involvement of Mr Pearson, or for that matter Mrs Pearson, in instructions to new employees.  If the evidence of Mr and Mrs Pearson is correct, those matters were left to Mr Graham McDonald.  It is unlikely therefore it seems to me that there would have been any contact between either Mr or Mrs Pearson and Mr Ash, at least until after Mr Graham McDonald had left in December 1998.  Even after that the uncontradicted evidence appeared to be that the management of Guardian was by a management committee, probably until the business was sold in October, 1999. 

Expert witnesses for the Authority

Dr Michael James Kennedy

318. Dr Kennedy provided statements and reports which are Exhibits 63 to 67.

319. Dr Kennedy is the senior chemist, timber protection employed by the Queensland Forestry Research Institute, Department of Primary Industries.  Dr Kennedy was responsible for the taking of soil samples and the analysis of those samples at premises situated at 28 Armytage Street, Lota, industrial unit 1/23 Booran Drive, Woodridge, and 79 Penhill Street, Nudgee.  I will deal with each property in turn.

28 Armytage Street, Lota
318.
Dr Kennedy said that he attended at the above address on 15 May 1998 on behalf of Miss Margaret-Anne Harris, the owner, to take soil samples of the property to detect the level of Chlorpyrifos in the samples.  His report as to this process is annexed to his statement Exhibit 63.  The three samples taken were from the perimeter of the dwelling in areas where a perimeter barrier treatment in accordance with the Australian Standard AS3660.1-1995 should have been applied.  Dr Kennedy said that, if the soil in these areas had been treated with Chlorpyrifos to the requirements of section 7.5.2 of the Australian Standard, it should have contained 1000 grams per cubic metre.  Dr Kennedy noted that he did not detect any Chlorpyrifos in any of the three samples that he took from the perimeter of this dwelling.  In fact the test results and the test certificate 7678 showed that Chlorpyrifos was not detected at all down to the detection limit of 1.5 grams per cubic metre.  I should also note that samples 1 and 3 were taken from the surface and sample 2 at a depth of 100 millimetres. 

79 Penhill Street, Nudgee

319.
At this address Dr Kennedy caused soil samples to be taken on behalf of the Queensland Building Services Authority and supervised the analysis of the samples.  His report is annexed to his statement Exhibit 66.  Dr Kennedy said that eight soil samples in all were taken from the residence, six of the samples (1 to 6 in test certificate number 9293) being taken from the perimeter, whilst samples 7 and 8 were taken from soil below the concrete slab after drilling through that concrete slab.  Dr Kennedy said that the zone sampled on each occasion was from the soil surface to a depth of 100 millimetres where possible.  Dr Kennedy described the sample locations in his report annexed to his statement Exhibit 66.  These sample locations are as follows:

· front garden bed to left of garage

· front left corner of dwelling

· original soil (below pavers and bedding sand) in paved area on left side of the dwelling

· original soil (below road base and bedding sand) in recessed area on back wall of dwelling

· near water heater at rear end of right side of dwelling

· original soil (below pavers and bedding sand) in paved area at front of right side of dwelling

· sub-slab soil below garage

· sub-slab soil below lounge at front corner near garage wall.

320. Dr Kennedy said that samples were analysed for both Heptachlor and Chlorpyrifos, as it appeared that it had been asserted that the original Part A and B treatments had been performed with Heptachlor, while a subsequent Part B treatment may have been performed with a termiticide product containing Chlorpyrifos.  

321. Dr Kennedy explained that treatments at the site appeared to have been undertaken before and after the release of the current Australian Standard AS3660.1-1995.  Essentially, prior to the aforementioned standard, the chemical used in such treatments was the chemical Heptachlor, whilst, subsequent to the introduction of the aforementioned standard, the chemical used in such treatments was Chlorpyrifos.  Dr Kennedy noted that the Australian Standard and NRA label conditions for termiticides containing Heptachlor or Chlorpyrifos should require that the horizontal barrier treated zone contain Heptachlor at 25 grams per square metre or Chlorpyrifos at 49.5 grams per square metre at the time of treatment.

322. Dr Kennedy noted that the sampling that he undertook was some years after the termiticide application, as a result of which appreciable degradation of Chlorpyrifos was likely to have occurred, however Heptachlor, being quite stable, the majority of the amount of this chemical applied should have remained at the time of sampling.

323. He said that the results of the sampling was such that all six perimeter samples contained less than his detection limit for both Heptachlor and Chlorpyrifos.  It would appear that the detection limit for Heptachlor was 0.1 grams per square metre, whilst for Chlorpyrifos was 0.5 grams per square metre.

324. His conclusion was that there was no evidence that a compliant perimeter barrier had ever been established.  This was particularly so as the results of the analysis was the same at sample locations 3 and 5, being locations where the soil appeared to have been undisturbed.  He said that, whilst the above appears to indicate that the original barrier had not been established according to the Australian Standard, certainly, in his view, an effective perimeter barrier did not exist at the time of sampling.

325. Dr Kennedy said that he detected Heptachlor in one of the two sub-slab samples at less than 1% of the amount that should have been present at the time of installation.  He said that the other sub-slab sample contained less than his detection limit, which was 0.4% of the amount that should have been present at the time of installation.  He said that, whilst it was possible that Heptachlor might have degraded by a small amount during that period, it was inconceivable that it could have degraded to the extent required to produce the results found.

326. Dr Kennedy concluded that the original sub-slab treatment did not comply with the requirement of the Australian Standard current at the time of treatment, and that an effective sub-slab termite barrier did not exist in the sub-slab area of the building sampled.

1/23 Booran Drive, Woodridge
327. Dr Kennedy stated that he took the samples on 20 April 2000.  His report dated 2 May 2000 is annexed to his statement Exhibit 65.  Dr Kennedy said the concrete slab was drilled in five locations with the soil beneath the slab being sampled using a soil core tube driven in vertically.  He said that the zone sampled was from the soil surface to a depth of 100mm where possible.  He said samples were analysed for Heptachlor, the termiticide nominated by Guardian Pest and Weed Control Pty Ltd on the part A certificate dated 22 March 1994.  He said that the Australian Standard AS3660-1993, current at the time of treatment, required that soil within the treated zone (that is to say, underneath the slab) should have contained the chemical Heptachlor at a mean concentration of 25 grams per square metre at the time of treatment.  He said that he would have expected to have found a substantial proportion of Heptachlor in the samples that he took, as Heptachlor is noted for its persistence in soil contact under such conditions.  He said that all five samples taken contained less than his detection limit for Heptachlor.  Dr Kennedy’s conclusion was that the treatment did not comply with the requirements of the Australian Standard AS3660-1993, and that an effective sub-slab termite barrier did not exist in the area of the building sampled.  

21 Johnson Drive, Lockrose

328. Dr Kennedy stated that he caused soil samples to be taken on 4 May 2000, and then supervised the analysis of those samples.  A copy of Dr Kennedy’s report as to that sampling and analysis appears as an annexure to his statement Exhibit 65.Dr Kennedy stated that the concrete slab was drilled at three locations marked on a diagram attached to this report, and that the soil beneath the slab at those locations was sampled using a soil core tube driven in vertically.  Dr Kennedy said that soil was also sampled through an existing hole in the slab below the bath at location one on the plan attached to his report.  He said that the zones sampled were from the soil surface to a depth of 100mm where possible.  He said that the samples were analysed for Heptachlor, the termiticide that he understood to have been used for the part A treatment.

329. I should perhaps note at this point that it was not in issue in these proceedings, nor was it contested in cross-examination, that the chemicals tested for in each instance, whether by Dr Kennedy or others giving evidence in this regard on behalf of the Authority, were otherwise than, in fact the chemicals supposedly used at each site.

330. Dr Kennedy said that, with reference to the relevant Australian Standard AS3660-1993 which was current at the time of treatment, the soil within the treated zone should have contained Heptachlor at a mean concentration of 25 grams per square metre.  He said that, as a result, he would have expected to have found a substantial proportion of this Heptachlor in the samples taken as Heptachlor was noted for its persistence in soil contact under the subject conditions.  He said that three of the four samples contained less than his detection limit for Heptachlor, whilst the fourth sample contained just the limit.  This sample was at location one beneath the bath. 

331. Dr Kennedy concluded that the treatment did not comply with the requirements of the Australian Standard AS3660-1993, and that an effective sub-slab termite barrier did not exist in the building sampled.  

Regulatory Methodology

332. Dr Kennedy explained that the Building Code of Australia, as the regulatory document, referred to the Australian Standard referable to the particular type of work involved, namely the application of termiticide.  He said that the Australian Standard in turn, as to both the application techniques and the rates of concentration of chemical, referred to the NRA approved labels which include instructions, rather than detailing such instructions in the Australian Standard itself.  Dr Kennedy said that, in July 1995, there was a change of chemicals from the organochlorine family to organophosphate family.  Dr Kennedy was shown Exhibit 1 which included the standards and the labels.  He said that, whilst he was familiar with the labels, he was not familiar with all the detail in them.

Sampling – Reported Reference

333. Dr Kennedy was referred to page 2 of his report which is Exhibit 67.  He agreed that the 1993 version of the standard included a sampling protocol, however said that the protocol was not included in the 1995 version of that Standard (that is, AS3360.1-1995).

334. He said that, if there is no prescribed protocol, then one would look to other industry protocols, or protocols which have been proposed for assistance.  He said that, if there were none of those, then one has to design a protocol for sampling to suit the situation.  He said that he had done that prior to taking the samples at the various sites.  He said that his organisation in fact had a protocol for testing horizontal barriers for termiticide, however, in this instance, it was not clear from the information available to him whether in fact a horizontal or vertical barrier had been installed as the standard requires.  The standard in fact allows for alternatives in that regard.  He said that, as a result, he used a tube which took a sample for a known area such that any termiticide found within that sample could be expressed within terms of the particular area represented by the coverage of the tube.  This comment related in particular to the Lota site.  He said, in that regard, that he took three samples, two from the surface down to 50mm which was designed to sample that area which would have been treated if a horizontal barrier had been installed, and a third sample from a depth of 75mm to 125mm, on the basis that the sample would be indicative of that area which would have been treated, if a vertical barrier had been installed. 

335. He said that the surface samples were taken down to 50mm because of the requirement at section 7.4 of AS3360-1995 which deals with site preparation.  He said that this would not have diluted the sample as what had been taken was representative of an area, rather than a volume or mass of soil.

Sampling

336. In cross-examination, Dr Kennedy was shown an annexure to the report of Greg Miller (GM 1) in the context of a statement by Mr Miller that taking too much soil would dilute the level of chemical.  Dr Kennedy explained that there was no inconsistency between his position, and that of Mr Miller’s, as Mr Miller was expressing his results in terms of milligrams per kilogram (that is, mass per mass), whereas Dr Kennedy’s results were expressed in terms of a mass per unit area which was the term required for the Australian Standard.  He said that, in terms of the Australian Standard and the terminology that he applied, there was no restriction on the depth of the sample, as what was important was the area of the sample taken not its depth.  In terms of the implement that he used then, it was the area of the tube which was important and the amount of chemical contained within that area, no matter what was the depth of the sample.  He said that the Miller terminology could be converted into his terminology and the terminology used by the Australian Standard using densities.

337. Dr Kennedy said that he had done a reasonable amount of this type of sampling work, both in circumstances where the sampling was immediately after treatment, and, as well, some period of time after the treatment had been applied.  He agreed that the sampling protocol which was contained in AS3360-1993 had been developed and modified, and was now included as a protocol in the new Australian Standard which has just been released.

Sampling – Slab – Core Drilling
338. Dr Kennedy was referred to a criticism of his technique used for sampling under slab soils by a Mr Broadbent, the criticism being to the effect that cooling water used with the drill would affect the termiticide (or, more particularly, the top layer of soil where the termiticide was expected to be sitting), and therefore the efficacy of the sample 

339. Dr Kennedy explained in oral evidence the manner in which the core sample had been taken underneath the slab.  He explained that a large electric drill was used which was clamped into place.  He said that a tube connected onto the drill near the bit dribbles water into the hole, and water was not introduced under pressure.  He said that, even if water did get down onto the soil, no soil would be displaced sideways under the slab in the manner that Mr Broadbent suggested, but that the soil would merely be wet.  He said that, in any event, it would be unusual for water to leak under the slab and to come in contact with the soil below, as the drill was not used to drill right through the concrete, but moreover, stopped short, and then the final concrete layer chipped away by hand.  He said that, in any event, if any water got to the soil and wet the soil, it would not have any effect, as the termiticide does not dissolve in the water.

340. Dr Kennedy confirmed in cross examination that as to the drill falling through into the sub soil area, he always used the same company for drilling purposes and within that company, probably two to three operators, who were very practised at preventing that from happening.  As well he said that there is always a technician on site instructing and supervising the drilling and ensuring that, as far as possible, the drill did not break through the concrete, with the last bit of concrete being taken out with a chisel.  As well they were careful to protect the membrane usually situated under the concrete as far as they could.  He said that, had the drill fallen through into the sub soil area by mistake, there would be a note to that effect by his technician on site and that, not only was there no such note, but moreover, if that occurred then they would move to drill another hole in the place of that hole.  He agreed that perhaps the number of samples taken might well be influenced by monetary factors, although there were other constraining factors eg in unoccupied houses the need to drill in areas which had not been tiled or otherwise carpeted, for example, inside cupboards and in the garage.

Degradation – Chlorpyrifos

341. Dr Kennedy was referred to page 6 of his report and in particular the various laboratory studies.  Dr Kennedy agreed that the half-life of Chlorpyrifos depended upon the type of soil, into which it was introduced.  He agreed further that the two extremes, as far as the particular study contained on page 6 of his report was concerned, were those at numbers 4 (Florida urban sand) and 5 (Texas agricultural clay).  Respectively the half-life of Chlorpyrifos in these mediums were 1576 days and 175 days.  Dr Kennedy said it was difficult to generalise as to types of soil which would have particular effects upon the degradation of Chlorpyrifos, however sandy soils generally would result in longer half lives for Chlorpyrifos, in other words Chlorpyrifos would degrade less in those circumstances.

Degradation – Chlorpyrifos

342. Dr Kennedy was asked in his oral evidence what would be the effect, if there was half the volume of emulsion applied at double the concentration of the chemical within that emulsion.  Dr Kennedy said that the Australian Standard permits modifications in particular circumstances, for example, where there is excessive run off with particular types of soil and surfaces.  He said however that the Standard requires scarifying of the surface which would allow the chemical to penetrate.  He said however that, if it is simply applied to the surface, he would have thought that such reduced volume of emulsion would penetrate to a less depth, than would a greater volume of emulsion.  He said that, all things being equal, this may adversely affect the barrier.  

343. He was also asked in his oral evidence what would be the effect on the half-life of Chlorpyrifos, if it was applied at the correct concentration, but at half the volume of emulsion (that is, at 1% concentration at a rate of 2.5 litres per square metre).  He said that researchers at Dow have shown that, in such a situation, the degradation rate would be increased significantly, and that this would occur exponentially rather than proportionally.  In other words, he said that “the less you put on, the faster it degrades”.  He referred in this regard to the agricultural studies where the amount of Chlorpyrifos was quite small compared to the termiticidial application rates, with the degradation rate in the agricultural situation being far more acute.  In cross-examination he made the point that, by applying at 1% concentration and at a rate of 2.5 litres per square metre, in two and one half years Chlorpyrifos would be expected to have degraded, based upon available studies, to about 8 grams per square metre which was still quite measurable analytically.

344. Dr Kennedy was asked to comment on a paper produced by Messrs Kookana, Baskaran and Naidu (the Kookana paper) entitled “Degradation of Bisenthrin, Chlorpyrifos and Imidacloprid in soil and bedding materials at termiticidal application rates”.  Dr Kennedy had done so in a specially prepared report, which is Exhibit 64 in the proceedings.  The report is dated 13 December, 1999.

345. Dr Kennedy says that the Kookana paper is a laboratory-based experiment to compare soil-contact degradation rates of Chlorpyrifos and two other insecticides currently used to establish soil termite barriers.  He said, consistent with such laboratory-based experiments, environmental conditions were kept constant in terms of temperature (25(c), moisture capacity (60% field capacity) and darkness.  He said three types of soil materials were used.  A red-brown earth soil, an alkaline quarry sand and an alkaline sand/dolomite mixture.  He said the half lives of Chlorpyrifos ranged from 315 to 330 days (for the alkaline sands) to 462 days for the red-brown soil.  A half-life is the time taken for degradation to half of the starting concentration.  Dr Kennedy said that, because of a single set of environmental conditions and a very limited range of soils used, the work should be valued more for its comparative data between termiticides than as an assessment of the likely performance of Chlorpyrifos under real conditions and service.

346. Dr Kennedy referred to a paper by Racke and others entitled “Chlorpyrifos degradation in soil at termiticidal application rates” to establish a prediction of the likely Chlorpyrifos longevity in soil contact.  He said in that experiment the soils that displayed the most and least Chlorpyrifos degradation were used in a subsequent experiment in which the application rate, soil moisture and temperature were varied.  He said that the Racke report concluded that Chlorpyrifos degraded much more rapidly, when it was applied at doses below those recommended for establishing soil termite barriers, and that soil temperature also had a pronounced effect on degradation.  As already noted, under Racke’s conditions, the half-life of Chlorpyrifos ranged from 175 days to 1,576 days.  

347. Dr Kennedy said that, using the reports, the conditions favouring greatest soil degradation of Chlorpyrifos (in very approximate order of importance) appear to be:

· Inadequate application rate of Chlorpyrifos

· High soil pH (ie. alkaline soils)

· High soil temperature

· High clay content in soil

· High soil moisture

· Very low soil moisture

· High soil organic carbon content

348. Dr Kennedy said that Racke’s worst soil (that is, the shortest half-life) had a moderately high pH and a high clay content, whereas Racke’s best soil (longest half-life) had a moderately low pH and a very low clay content.  Further, in the Kookana paper, the worst soil (shortest half-life) had a very high pH but no clay, and the best soil (longest half-life) had a neutral pH and a low clay content.

349. Having examined then the two papers, Dr Kennedy turned to assessing the probable rate of Chlorpyrifos degradation at the Lota site.  He said that on 29 November, 1999 he visited the Lota site where he had taken his original soil samples for Chlorpyrifos analysis.  He said that he took a further four soil samples from compacted native soil adjacent to the perimeter zone.  He said these samples physically resembled the soil taken and analysed by him in May 1998, and their physical and chemical properties can be assumed, in Dr Kennedy’s view, to be representative of the perimeter zone soil claimed to be treated by Guardian in February 1996.  Dr Kennedy said that he caused the samples to be analysed for the relevant range of physical and chemical properties in his laboratory.  He said the sample soil was neutral to very slightly alkaline pH, low clay content and low organic carbon content.  He said as the perimeter zone is shaded from the sun, he would classify the ambient temperature conditions as moderate and the light intensity as low.  He said the soil moisture was observed to be quite high during the May 1998 visit, probably due to the emergence of water higher up the slope on which the house is situated.  He said, taking these factors into consideration, it was his opinion that the rate of Chlorpyrifos degradation at the Lota site was likely to be moderately high and quite similar to that of the Adelaide red-brown reported in the Kookana paper (that is, 462 days half-life when applied at the recommended rate).

350. Dr Kennedy said that utilising this classification, if Chlorpyrifos had been applied at the recommended rate of 1,000 grams per cubic metre in February 1996, degradation at a half-life of 462 days would reduce the concentration to about 300 grams per cubic metre by his sampling date of May 1998.  He reiterated that his samples taken at that date contained less than his detection limit of 1.5 grams per square metre.  He said that his May 1998 result of less than his detection limit is inconsistent with a February 1996 treatment at the recommended rate, as this would imply a degradation rate of Chlorpyrifos much greater than that which would be indicated by published research data.    

Degradation – Lota Site

351. Dr Kennedy said that, in respect of the Lota site, the fact that there was no detectable level of Chlorpyrifos found could not, in his view, be due to chemical degradation.  He referred in that regard to his report dated 13 December 1999 (Exhibit 64).  Dr Kennedy said further in respect of the Lota site the zone sampled by him was well protected by the overhang of the building from direct sunlight, heat and rain, and the effects that those things might have on a sample.  He said that the building itself was supported well above ground level on a massive central structural concrete wall against which he took his samples.  He said that the building was situated on a considerable slope and some seepage was evident under the building.  He said the seepage had elevated the soil moisture content under the building at the time of his initial sampling visit (end of the annual wet season, May 1998), but did not affect the zone he sampled, with the soil within his samples being quite dry.  He said that, in order to take the soil samples, he first had to remove a monolayer of large river “pebbles” that had been placed over the surface of the soil under the house.  He said that these pebbles would have further assisted the protection of any treated soil from environmental factors likely to promote Chlorpyrifos degradation.  He said generally that, under the conditions he described, he would expect that the natural chemical degradation may have reduced the initial Chlorpyrifos concentrations of 1000 grams per cubic metre to about 300 grams per cubic metre by the sampling date.  As it was he said that he found no Chlorpyrifos detectable. 

Degradation – Heptachlor

352. Dr Kennedy referred specifically in this regard to a report by one of the Respondent’s experts, Martin Horwood.  Dr Kennedy said that Heptachlor degradation in soil is known to be slow.  He said that, if it was as rapid as Mr Horwood attempts to prove, then Heptachlor would probably still be in use (as would other organochlorine compounds) as soil termiticides, as they would not have required withdrawal from the market on the grounds of excessive environmental persistence.  

353. Dr Kennedy said that Mr Horwood quoted data sources showing relatively rapid degradation of Heptachlor in soil contact when applied at agricultural rates.  He said that, even at the low application rates for agriculture, Heptachlor had a half-life (accepting Mr Horwood’s sources) of nine to ten months which was similar to Chlorpyrifos at the higher termiticide rate.  He said that experience is that the degradation of organochlorine insecticides Aldrine, Lindane and DDT proceeds more slowly at a greater application rate.  He said that the half-life of Heptachlor in soil (quoting a 1966 report of C A Edwards) at an application of 2 pounds per acre, indicates a half-life of about one year.  He said that the termiticide or application rate in the Australian Standard is equivalent to about 250 pounds per acre which means that, if the effect of increasing the Heptachlor application rate on half-life is similar to that shown by Edwards for other organochlorine insecticides, then Dr Kennedy would expect Heptachlor applied at 250 pounds per acre to exhibit a half-life of at least three years.  

354. He said that Mr Horwood also cited an Hawaiian study which suggested that Heptachlor had a half-life of about one year.  Dr Kennedy said that the details of this field trial should be considered, as it was clear that the reduction of pesticide concentrations in the treated soil was not due to degradation alone, but moreover the physical removal of soil and residues by water flotation and/erosion also was involved.  He said that, accordingly, the choice of the location for the field trial, in his view, meant that the resultant conclusion as to the half-life of Heptachlor being only one year was invalid.  At page 8 of Dr Kennedy’s report (Exhibit 67) he provides a detailed description of the field trial.  In the circumstances I prefer and accept Dr Kennedy’s criticisms of the study and its non-application to matters here under consideration. 
355. Dr Kennedy concluded that after discounting the value of the data shown to be irrelevant because of low application rates or physical removal of Heptachlor, three to four years appears to be a very reasonable estimate of the typical half-life for termiticidal applications of Heptachlor under a house slab.  He said at this rate of degradation, original applications at 25 grams per square metre (the Australian Standard requirement) would be expected to degrade to 12-15 grams per square metre after three years or 6-8 grams per square metre after six years.  He said that his reports as to the analysis of eleven samples from the sub-slab area of the three properties, reportedly treated by Guardian with Heptachlor five to six years before sampling, contained less than (in one case just equal to) 0.2 grams per square metre.  He said that degradation from 25 grams per square metre to 0.2 grams per square metre in six years under a house slab would represent a Heptachlor half-life of less than one year, and that that was simply not probable under the protected conditions existing beneath concrete slabs.  Amongst other matters he said that the Hawaiian field trial was an exposed site which was not an appropriate choice for a trial, and simply did not equate with the conditions under a concrete slab which always has to be considered ideal in terms of minimising degradation rates.  He said it could be suggested that, in such conditions, Heptachlor would last 20 years under a slab, but, in any event, the half-life of Heptachlor in those conditions would be very long.  

356. In the end result, based upon the above, Dr Kennedy concluded that the treatments were not performed at the required application rate.

Degradation – General

357. He agreed that it was difficult to predict degradation rates in one spot, because one did not have the necessary data for that particular spot, upon which any prediction could be based.  He said it was necessary then to go to the published data for other locations and try to extrapolate that data to the particular location.  He said that Chlorpyrifos was more biodegradable than other chemicals that it had replaced.  He said that there was a small body of data on Heptachlor as to its degradation rates, because it was known to last longer.  He said he thought that the Hawaiian study which suggested a half-life of one year for Chlorpyrifos was not only flawed, but astounding.  He said that it was not relevant to underneath a slab.  He agreed that soil and climatic conditions were important considerations in determining degradation rates.  

358. Dr Kennedy agreed in cross-examination that Chlorpyrifos had not been studied a lot in Australian conditions.  He was referred to paragraph R3 on page 5 of his report Exhibit 67.  He said that the trials which he is undertaking were still underway, and that he was not able to draw any conclusions at this time, and that he relied upon work published by others.  He said that most of the field work was done in the American context, although laboratory work had been done in Australia.  He said that laboratory work was designed to simulate field conditions, that is to say, to stabilise moisture content and temperature, and was, as well, performed in dark conditions.  He said that these would be the sort of constant conditions that one would expect under a slab.  He said that such research was less relevant to external conditions, as external sites were affected by their degree of exposure to the elements.

Sampling – Lota Site

359. Dr Kennedy confirmed that the sampling was two years and two months after the initial treatment.  It was put to Dr Kennedy that only three samples was inadequate to properly demonstrate that the area was not properly treated.  Dr Kennedy said that that would be correct, if what was to be determined was the average range and spread of chemical across the site, however that was not the question, the question being whether there was a continuous barrier.  He considered that such a question could be answered by three samples, as one of the samples ought to have picked up residues of the relevant chemical.  Dr Kennedy said that, with three samples, the probability of the inadequacy of the treatment in terms of being a continuous barrier would be quite high, particularly in the circumstances where no residue of the relevant chemical was found in any of the three samples.  

360. He said in cross examination that he was not aware of the area that supposedly the termites had entered the house, namely the north-east corner.  He said that none of his samples were located near the north-east corner in any event.

361. He said he thought (although that would be a matter for the entomologists) that the minimum concentration of Chlorpyrifos to have an effect upon the entry of termites would be five to fifteen milligrams per kilogram of soil.

362. He was referred to the gravel replacement at the Lota site which he refers to on page 10 of Exhibit 67.  It was suggested to him that that was not in place until nine months after the treatment.  Dr Kennedy said that, whenever it was put on, it would act in his view to reduce light levels, and so should have a slowing effect on degradation levels.  He said that, in any event, if the relevant area was open for nine months the foundation wall, against which the treatment should have been placed, was well tucked in and protected from sun and rain.  He said that, as to the placement of the gravel, it was very distinct where the pebbles stopped and the soil started. 

363. He agreed that, with respect to the manner in which chemical was applied, namely by a wand, this would cause variations in the concentration of product across a particular area.  He said that it was not possible to avoid that effect.  He said that nonetheless taking this to account, after two years and two months, he would still expect to find some residue.

Sampling – ASPCRO Findings

364. Dr Kennedy said that he was familiar with those findings and agreed that the code was a reasonable attempt to adopt a standard protocol for deciding upon whether there had been compliance.  He said however there were a number of defects, in his view, and that the findings were not relevant to sampling after a slab had been poured.  He said that its relevance was before slabs had been poured, particularly as it required a lot of samples to be taken which was not practical after a slab had been poured.  He said further that the aim was to establish an average concentration spread which was not the goal in this instance.  He said that it was not necessary to establish an average for a small number of samples, and that the probability of finding less than one twentieth of expected residue in four to six samples taken within a site would be very low.

365. He said that another aspect of this protocol was that it required the top half of the soil to be removed to ensure no debris etc.  He said that, in his view, a large proportion of the chemical would be contained in that top strata, and would thereby not be included in any sample.  He said that generally he applauds the concept of a standard protocol, however he finds faults with this particular one.

French Ahmed Report 7 March 1997

366. Dr Kennedy was referred to this report.  He said that he did not consider it relevant to the current situation because of the results contained in the field tests.  He said that the report was done to evaluate a granite guard which was a physical barrier rather than a chemical barrier, and to compare the granite guard to untreated soils and a Chlorpyrifos barrier.  Dr Kennedy said that, in respect of the results in that report, all of the areas at some stage experienced termite attacks, although the areas with the physical and chemical barriers certainly experienced reduced attack to that of the untreated areas.  He said however that none were perfect.  He said that, in the comments in respect of the granite physical barrier, it was noted that local flooding had breached the barrier by causing a silting affect (in other words a bridging effect to the barrier).  He said that the effect of such flooding on the chemical barrier was not mentioned in the report, but that clearly it would have had a similar bridging affect.  He said further, that the report was not clear as to whether the chemical barrier applied was in compliance with the Australian Standard or otherwise. 

Comments by Dr Kennedy upon criticisms by the Respondent’s experts

367. In Exhibit 67 Dr Kennedy summarises the statements of the Respondent’s five experts: Dr John French, Martin Horwood, Dr Anna Boyd-Boland, Steven Broadbent and John Thorpe.  

368. Dr Kennedy then deals with each of the areas in which criticisms have been addressed.  Some of these areas have already been dealt with by me during the course of detailing Dr Kennedy’s evidence, for example, degradation of Heptachlor and Chlorpyrifos.  I do not intend to deal again, at length, with those matters in terms of critical comment.

369. The first matter dealt with by Dr Kennedy is criticism of the appropriateness of his sampling technique.  Dr Kennedy reiterates that there was no existing standard sampling protocol at the time his reports were prepared, and that he was therefore free to devise sampling and analytical methodology in accordance with his understanding of what the standard requires and his professional training in these matters.  He said this sampling involved use of a stainless steel tube of known internal diameter which was driven vertically into the treated area to sufficient depth to capture the applied termiticide if it was present.  He said the intention was that all termiticide applied to the area sampled would be contained within the tube whether it penetrated vertically to 100mm (extremely unusual) or to as little as 5mm.  I have previously detailed Dr Kennedy’s rationale behind this process.  In any event, Dr Kennedy says that any comment regarding the possibility of inadvertently dilluting the sample with untreated soil is therefore inappropriate as the methodology excludes this.  

370. I accept Dr Kennedy’s explanation in this regard, as well as his sampling, analytical and methodological procedures, particularly in light of there having been no standard protocol existing through the relevant period.  In any event, I consider that the criticism directed in respect of these procedures, on the basis of dilution of the soil sample taken by untreated soils, resulted from a failure to understand and properly appreciate how Dr Kennedy’s procedures were designed specifically towards establishing the data required from the site for the purposes of comparison with the requirements of the Australian Standard.  

371. Further, Dr Kennedy points to the criticisms relating to a possible invalid soil sample after the core drilling of a concrete slab.  This criticism was made by Mr Broadbent.  This has been dealt with earlier where Dr Kennedy explains the procedures involved in core drilling and the care taken.  Again, in this regard I prefer and accept Dr Kennedy’s explanation, and further, accept that the samples taken from under the concrete slab were, in each instance, properly taken and supervised at all times.  Indeed I consider the criticism to have been merely speculative and unsubstantiated.

372. Dr Kennedy is also criticised as to the inadequate number of samples taken by him.  The criticism appears to be based on the belief that multiple samples should have been taken, such as was the case with an ASPCRO trial in the United States of America.  This trial involved multiple samples being taken from each site at varying times up to one year after treatment.  The recommendations from that trial were that, in respect of regulatory compliance, monitoring should occur within six months of treatment, that two sets of eight individual samples should be taken from each area to be assessed, each set of individual samples composited and chemically analysed, and the analytical results compared with a minimum value established for each termiticide.  

373. Dr Kennedy reiterated that the procedure requires the top half of the soil to be removed before taking each core sample.  He noted in this regard the claim by Mr Broadbent for the Respondent that the top two to three centimetres of soil retains the most termiticide.  He accordingly stated (I consider correctly) that the removal of each layer would severely reduce the amount of termiticide in the core and thus contribute to a low value.  As to samples being taken within six months of treatment, Dr Kennedy points out that it is referable to a compliance-monitoring situation and not the situation we have here, which is investigative.  He said in this situation the ASPCRO guidelines are irrelevant, and that the analysis can only proceed on the basis that allowances are made for the period intervening between the date of the application of the termiticide and the sampling date.

374. As to the number of samples taken, Dr Kennedy said that the most experienced and conscientious applicator would not be able to produce a perfectly uniform distribution, and that it was certainly true that the more variability that was present, the greater would be the number of samples required to adequately determine the characteristics.  He said that, insofar as the ASPCRO procedure cautions against forming a judgment for regulatory action on the basis of a single sample, he has not done this in any of the four of his reports which conclude non-compliant treatment, the number of samples taken varying from three to eight, depending on circumstances and accessibility.  He said that, if multiple samples were taken, it would be possible to demonstrate a pattern, that is to say, more samples around an average value. He said this would give a comprehensive understanding of the true distribution of termiticide at the site.  

375. He said, in this regard, it would be extremely improbable to get all of one’s results at one end of the actual range.  He said that, notwithstanding this, all of the analytical results in his reports have been either at or below the minimum concentration detectable by highly sensitive instruments, a concentration which represents less than one per cent of the amount that should have been applied originally.  He said that, even allowing for a reasonable amount of degradation since treatment, this was still many times lower than expected, and that the only valid interpretation was that the four sites were not treated to the required standard.

376. I consider that the point made by Dr Kennedy to be most valid in the context of this proceeding, namely that one should have regard in assessing his analysis of each of the four sites to the fact that none of the samples from all of the four sites (except one) reach concentrations which are detectable.  I should add that the samples cover not only Chlorpyrifos (about which there is some greater body of doubt, than there is for Heptachlor, as to its resilience in soils), but also Heptachlor, about which, in a comparative sense, there are no such doubts.  

377. Taking these matters into account, I prefer and accept Dr Kennedy’s assessment as to the probability that the treatments at the four sites were not in accordance with the Australian Standard.  Indeed, if the readings generally had been positive and detectable, such a probability assessment might not have been reasonable, given the uncertainties present, particularly in respect of Chlorpyrifos, as to matters of degradation, quite possibly, over quite a short time frame. 

378. The criticisms also include the absence of methodology detailed to such an extent as to allow another scientist to duplicate the work.  Dr Kennedy makes the point that, whilst that criticism might be relevant in respect of published reports, certainly that is not so for fee-for-service consultancies like those provided to the Authority.  Indeed, I might add that there does not appear to be any direct criticism of analytical methods, the chain of custody or other matters which might impinge upon the integrity of the information reported on by Dr Kennedy.  In the absence of any specific allegations along those lines, the criticism, to my mind, again becomes speculative at best. 

379. The final point of criticism related to Dr Kennedy’s alleged failure to consider possible site disturbance treatment.  This, of course, could not apply to the underslab samples.  In respect of the horizontal perimeter barriers, to which this criticism can only relate, the criticism involves the conclusion that there is no penetration of termiticide to any appreciable depth resulting from the application of such a barrier, and that it might only be represented in the very shallow top most layer of soil being treated, and can therefore be easily removed by interference by tradespersons, an owner or environmental effects.

380. Dr Kennedy pointed out that a requirement of the Australian Standard is that there be site preparation to ensure uniform distribution of the emulsion and to permit percolation into the soil to a sufficient depth to prevent termite penetration in the barrier.  This includes contouring to form furrows to a depth of 50 to 80 mm to retain the emulsion.  Dr Kennedy concluded that, if there had been sufficient site preparation in accordance with the Australian Standard, the termiticide would not be sitting on the topmost layer as suggested by Mr Thorpe.  Dr Kennedy conceded however that major disturbance such as removal of soil for installation of paths, pavers and garden beds etc would cause disruption to a perimeter barrier.  However, he said that his reports clearly mentioned the existence of such features, if they were, or may have been, relevant, and dealt with them.  Dr Kennedy noted that the only perimeter treatment upon which he reported, and which has been used in these proceedings, was for the Lota site.  In any event, quite apart from Dr Kennedy’s statements about the areas from which he took samples on the Lota site, site disturbance in those areas was, in particular, subject of evidence by Dr Harris, the home owner involved.  Clearly from the evidence of Dr Harris (which I accept), there could be no finding that there was site disturbance in the areas subject of the sample on the Lota site, such as might have affected the result of the analysis. 

Allan Lee

381. Mr Allan Lee gave evidence in this matter.  Mr Lee is principal environmental scientist and managing director of Environmental Impact Services.  He provided five statements/reports in all, which are Exhibits 68 to 72.

382. In his statement (Exhibit 68) Mr Lee said that on 7 July 1998 he attended the site at 130 Aitcheson St Moggill (the Moggill site) and conducted certain concrete coring and soil sampling from under the concrete floor slab of the dwelling.  He said he provided a report to the Authority dated 21 July 1998.  He annexed that report to his statement (Exhibit 68).  The report provided an analysis of the soil samples he took from the dwelling.  Mr Lee’s qualifications and experience were not challenged by, or on behalf of, the Respondents.

383. Mr Lee’s conclusion as to the Moggil site is that, after allowing for possible loss of chemical, the results showed levels of Heptachlor in the samples from 4% to 13%, and levels of Chlordane from 2% to 5%, of the expected residue of each chemical had such chemical been applied according to the Australian Standard.  Mr Lee said that a mixture of the two chemicals, as found on the site, was not approved by the Australian Standard, although he made it clear in the body of his report that it was not prohibited either.  He concluded that the application of termiticide below the concrete floor slab of the house was significantly below the concentration required by the Australian Standard.  

384. In the body of his report, Mr Lee advised that the protocol was for the application of a chemical barrier for termites contained in appendix F of AS3660-1993 which was operational at the time of construction of the house.  Mr Lee said that section F2 of the Standard approved only Heptachlor, Chlordane and Chlorpyrifos as appropriate chemicals for use as chemical barriers.  He said that each of these three chemicals are alternatives for use, and that they were to be used by themselves and not in a mixture of two or more.  He said no Chlorpyrifos (organophosphates) were found in the soil samples that he analysed.

385. Mr Lee said that the Australian Standard approved application rates for the two organochlorines (Heptachlor and Chlordane) as 5g/L of Heptachlor and 10g/L of Chlordane, with both to be applied at 5L/m2 for a horizontal barrier, such as under a floor slab.  This would result in a level of 25g/m2 of Heptachlor or 50g/m2 of Chlordane in the top layer of the treated soil.  He said that the standard accepted that a range of levels was acceptable which are:

· Heptachlor 7 to 39g/m2
· Chlordane 13 to 78g/m2
386. Mr Lee said the lower levels of these ranges are adopted as the minimum levels expected in the soil.

387. Mr Lee calculated the depth of penetration of 5 litres of chemical solution per square metre of sand as 14.3mm.  He said that the sampling was conducted to approximately 50mm deep, and that, accordingly, all the chemicals should have been retrieved from the bedding sand from within the bore holes.  Mr Lee performed further calculations as to the amount of chemicals expected to be present in the soil (that is to say Heptachlor and Chlordane) and concluded that 54.99mg of Heptachlor would be expected in a sample and 102.14mg of Chlordane.  

388. Mr Lee then addressed possible loss of chemical.  He identified the following factors as being relevant in that regard:

· Natural degradation of chemical in soils

· Losses during sampling, if soil containing chemicals was missed.

· Losses during laboratory testing.

389. Mr Lee said that there are no quantitative standards to measure possible losses and that his estimates were subjective and based on reasonable outcomes.  He said that the degradation of organochlorines in the soil is quite slow, particularly in a protected situation such as under a concrete slab.  He said a half-life of at least 20 years is not unexpected, and that therefore, three years and two months after treatment there may have been a loss of up to 10% of the original amount applied.

390. He said that sampling losses may occur, if soil from under the bore hole is not completely removed.  He estimated this possible loss at 25%.  He said further that losses during laboratory testing are expected to be minor, as this work is conducted with a high degree of precision.  He made an allowance of 5% in that regard.  

391. He said that the above losses are cumulative, hence an allowance of 40% is made to the mass of chemical expected to be found.  He said this reduced the expected amounts of chemical to be found as calculated, from 54.99mg to 32.99mg for Heptachlor, and from 102.14mg to 61.28mg for Chlordane.

392. He said that, notwithstanding the above estimates, it is further assumed that, if half the levels as calculated above could be found in the soil after accounting for undefined losses such as experiment design, errors of logic, difficulties of sampling, extraction of chemical etc, then it could not be assumed that chemical treatment was not conducted in accordance with the Australian Standard.  Accordingly he said that the final target for the mass of chemical to be found in each of the samples is taken as half of the above amounts, that is one third of the amounts that would be found, if the chemicals were uniformly applied and fully recovered.  He concluded that these final target amounts were 16.5mg for Heptachlor and 30.5mg for Chlordane.

393. He said that, as to the analysis of the samples, two significant departures from the Australian Standard were identified, firstly a mixture of two chemicals were found, that is to say Heptachlor and Chlordane, and secondly, the amounts of chemicals were considered less than that required by the Australian Standard, even after allowing for the above losses.  He said that, because of the mixture of the chemicals, the Australian Standard treats each chemical as being mutually exclusive, and that there are no synergistic effects created by a mixture.  He said the proportion of the two chemicals found in the samples was constant for all samples, that is approximately 55% for Heptachlor and 45% for Chlordane.

394. He said that, from analysis of the samples, the amounts of chemicals found were much less than the expected amounts.  He said the mass of Heptachlor in the bathroom and bedroom samples was 0.70 and 0.68mg respectively – approximately 4% of the expected amount of 16.5mg.  As to the lounge sample, he said that this was 2.23mg – approximately 14% of the expected mass of Heptachlor.  He said that similarly the three samples contained two per cent to five per cent of the expected amount of Chlordane.

395. Mr Lee concluded that the application of termiticide below the concrete floor slab at this house was significantly below the level required by the Australian Standard, even after making allowances for considerable losses as aforesaid.

396. Mr Lee conducted a further sampling and analysis at 33 Kurrajong Street Warner on behalf of the Authority.  His report analysing the samples is annexed to his statement, Exhibit 69.  His report is dated 15 January 1998.  

397. Mr Lee said that the house is approximately two years old and has a termite infestation.  He said that a notice had been pasted inside the door of the electricity meter box which stated that the perimeter treatment for termites was conducted around the house with the termiticide Dursban on 11 November 1995. 

398. Mr Lee said that the objective of his investigation was to assess whether the soil around the house contained any residual amount of Dursban.  He said samples were not taken from under the concrete floor slab.

399. He said that the active ingredient of Dursban is Chlorpyrifos which is a member of the organophosphates class of insecticides.  He went through what, in his view, was required of an applicator by the Australian Standard in terms of applying a horizontal perimeter treatment, and observed that, if the treatment is conducted in accordance with the recommended methods, the chemicals should be able to be detected in the soil within 300mm of the brick work.

400. He said that trials by the CSIRO found that Dursban will remain effective for the control of termites in soil for five years after it has been applied in the recommended way.  He said that, although there will be some gradual degradation of the active ingredient over time, there will still be enough of the active ingredient present to create an effective barrier to termites for five years.  He said that accordingly, two years after application, the active ingredient Chlorpyrifos should be able to be detected in the soil.

401. He said he took two samples near the hot water system at the rear of the house from the surface soils, and about 100mm from the brick work.  He said he selected this location, because it was one of the few areas of undisturbed soils adjacent to the house.  He said the third sample he took was from under turf in the backyard as a field blank for background control purposes.  He said that the results of the laboratory analytical tests of the samples showed that the level of organophosphate pesticides, including Chlorpyrifos, were below the level of detection.  He said that the background control sample showed that there was no natural level of organophosphates in the soils. 

402. He concluded that, even when termite treatment has been correctly carried out, its effectiveness can be diminished by placing untreated soil (fill) over the treated soil, or by disturbing the treated soil.  He said this is because these will provide pathways along which termites can travel.  He said however the property owners indicated that the filling had not been carried out near the sampling area, and further that this area had not been turfed or disturbed before sampling.  

403. According to Mr Lee, drainage water from the overflow of the nearby hot water system should not have reduced the effectiveness of the treatment.  He said that this was on the basis of his review of six studies, including Racke – 1993 who found that variations in soil moisture did not affect the rate of Chlorpyrifos degradation in soil.  

404. Mr Lee’s statement (Exhibit 71) is as to his sampling and analysis of samples taken at 12 Judith Street Morayfield on behalf of the Authority.  

405. He said that soil from around the perimeter of the house was sampled and tested for Heptachlor which was the termiticide chemical that was claimed to be used as a part B treatment on the 29 September 1993.  He said that the three samples taken were tested in a laboratory for Heptachlor, however no Heptachlor was detected in any of the samples.  He said that he concluded that the level of termiticide around the perimeter of the house was significantly below the level that could be expected (at least 55mg/kg of soil) if the treatment had followed the Australian Standard, even after making allowances for considerable losses.  Mr Lee went through the basis for his conclusions in the body of his report.  He confirmed that the laboratory’s level of reporting (0.05mg/kg) is only approximately 1000th of the expected 55mg/kg.  He said even 55mg/kg was itself only one tenth of the possible level, if the Heptachlor had been evenly spread according to the Standard, and fully recovered by sampling and testing.  He said, if 150 litres as claimed had, in fact, been used, the expected concentration of Heptachlor in the soil would be approximately 43% more than 55mg/kg, or in other words 75mg/kg.

406. Exhibit 70 is a paper prepared by Mr Lee entitled “Degradation of Chlorpyrifos in Soil after Perimeter Treatment of Termites”.  In the paper he reviews literature from Baskaran and others, Murray and Racke.  In the paper he refers to the concept of a half-life in the following terms:

“Degradation of chemicals in the environment rarely follows a linear trend i.e. degradation does not occur at same rate over time.  Most chemicals degrade at a faster rate at the beginning and a slower rate in later stages.  The concept of half-life describes this changing rate.

For example, if a chemical that has a half-life of 400 days is applied to soil at 1000ppm, than after 400 days have past, the chemical will have degraded to 500ppm i.e. half the original amount.  Similarly after a second period of 400 days has past, the chemical would have degraded to 250ppm which is half of the previous amount of 500ppm.  This continues on each successive period of 400 days, and the amount of chemical will reduce to half its previous amount, viz 125ppm, 62.5ppm, 31.2ppm etc.  A longer half-life indicates greater persistence in the soils”.

407. Reviewing Baskaran Mr Lee said that the red-brown earth which was one of the three soil types used had a neutral p/H, and, he considered, was representative of the soil at 33 Kurrajong Street, Warner, as well as a wide variety of other Australian soils.  He said that Baskaran found that degradation of Chlorpyrifos was bi-phasic that is, it degraded more rapidly in the first two months after application than in subsequent months.  Mr Lee said that Baskaran found that its half-life in the second phase was 462 days.  No half-life was given for the first phase.  He said that in the Baskaran trial the initial concentration of Chlorpyrifos after application to the soil was approximately 1000ppm, and that this declined over two years to 245ppm.  He said, if this rate of degradation continued for a further two months, the expected concentration in the soil would have been approximately 200ppm.  The relevance of the further two months, of course, in respect of the Warner site, related to a period of two years two months between the application and sampling.  Mr Lee concluded that therefore the Baskaran research indicated that the level of Chlorpyrifos soil at Warner after 26 months may be in the order of 200ppm, if no other losses had occurred.  He said however that it was reasonable to expect some losses of termiticide would have occurred from occurrences such as uneven applications, sampling errors, test extraction losses etc.  He said, if one tenth of the calculated amount could have been found at Warner, that is 20ppm, then some indication would have existed that Chlorpyrifos had actually be applied.

408. He said that the actual test results did not identify any Chlorpyrifos at the lowest level of reporting of the laboratory (that is, 0.05ppm) which is only 0.25% of the lowest expected level (20ppm), even after allowing for undefined losses of 90%.  He said that there was no relevant data from the Baskaran trial that would suggest a level as low as 0.05ppm would be expected.

409. He then referred to the Murray research, he said that application of the data in the Murray research to the Warner situation, where sampling was conducted 26 months (790 days) after treatment, meant that Chlorpyrifos would have degraded 2.4 half lives (790/360) which would have reduced the initial concentration after treatment from 1000ppm to 200ppm.  He said this was identical to the Baskaran findings, as noted.  He said that Murray also noted that it would take 8.8 years and 10.1 years for Chlorpyrifos to degrade to the lowest effective level against termites which was 2ppm to 5ppm respectively.

410. He next turned to the Racke research.  He said that application of this data to the Warner situation, where sampling was conducted 26 months (790 days) after treatment, meant that Chlorpyrifos would have degraded 3.0 half lives (790/260) which would have produced the initial concentration after treatment, namely 1000ppm to 125ppm.  He said that this is less than the Baskaran and Murray findings, although it is within a similar general range.  He said that Racke also made the following statement in his paper:-

“The consensus of a wealth of field efficacy testing is that termiticidal applications of Chlorpyrifos provide multiple years of satisfactory pest control.  Efficacy trials in south western and northern (tropical) Australia have resulted in termiticidal efficacy for nine to 12 years and four to seven years.”  

411. He said that Racke concluded that field trials had shown that soil applications of Chlorpyrifos may provide control of termites for 10 to 20 years or more.

412. Mr Lee concluded that a large amount of data from laboratory and field trials has demonstrated that Chlorpyrifos is effective as a termiticide for at least five years after application as an external barrier.  He said that two characteristics of Chlorpyrifos were consistent namely:

· extreme sensitivity of termites to the chemical where dosage as low as 2 to 5ppm were effective in killing 100% of pest populations; and

· persistence in soils for several years after the chemical is applied at termiticidal rates of about 1000ppm.  

He said that undefined losses may have further reduced these levels, however, even with conservative estimates of losses of 90%, it should still have resulted in 10% of the following concentration being found in the soil, namely per Baskaran around 200ppm, Murray 200ppm and Racke 125ppm.

413. He said in the situation at Warner, where both termite infestation was found as well as an absence of Chlorpyrifos in the area of part B perimeter treatment, it must be concluded that the level of chemical around the house was less than the figure 2 to 5ppm.  He said no data was found in the scientific papers reviewed that indicated that such a low level would be likely 26 months after treatment of a common soil type.  He said that general conclusions by research and industry personnel suggest that five to ten years of protection against termites can be expected, depending on local conditions of termite activity, soil types, locality etc.  He said that he concluded that either no treatment was conducted around Warner house, or it was conducted at a concentration significantly lower than the recommended rate, or was not applied evenly around the house to form a continuous chemical barrier against termite entry.  

414. Exhibit 72 was also a report of Mr Lee.  It is a response to comments by the Respondent’s experts as to the sites that he sampled and analysed.  He assembles his response in terms of the sites and I will address them briefly accordingly:

33 Kurrajong Drive, Warner

Anna Boyd-Boland - Australian Government Analytical Laboratories 

415. The criticism here is that, because no Chlorpyrifos was found, he should have analysed for its first degradation product namely TCP.  Mr Lee said that he did not agree, because, if the results of further testing for TCP showed either high or low levels of that product, it would not have been helpful to determine whether Chlorpyrifos had been applied in the first place, and would only have shown that, either the termiticide had not been applied at all (that is no TCP found), or that it had been applied at levels too low to be effective, and had degraded to TCP (which is not a termiticide).  He said further that, even at low rates of recovery percentages in the laboratory analysis, some termiticide residue should have been found, if the treatment had been correctly applied.

Steven Broadbent 

416. As to criticism that only two samples had been taken, and that this was not enough, Mr Lee said that the intention of the sampling was not to provide a measure of termiticide around the house, but only to indicate levels of termiticide in areas where termites were thought to have gained entry for the house.  He said the project was limited to being investigative of a specific issue, that is to identify if breaks in the chemical barrier had occurred.  He said once this has been demonstrated in one location it was not relevant or necessary to sample and test further.

417. These remarks are, of course, consistent with Dr Kennedy’s response to the same criticisms.

418. As to criticism that soil sampling had been conducted near the external hot water system, and that therefore sampling was not representative, Mr Lee said that samples were taken from near the hot water system, because this was one of the few undisturbed areas around the house, and there was no scope to choose alternative locations.  He stated that the sampling was not intended to be representative, but only to find if a chemical barrier was complete in this sensitive area which was a danger point for the entry of termites.  He said any suggestion that the hot water system had been leaking, and therefore leaching termiticide from the soil, was not apparent, as the sample that he took was dry and showed no signs of dampness.  He said, in any event, one of the characteristics of the termiticide is that it is tightly bound to soil particles and is not easily leached from the soil.  

419. As to comments that there was no chain of custody of soil samples, Mr Lee said that a chain of custody was provided in the final report of the site, and that the original was still in his files.

12 Judith Street, Morayfield

420. As to comments by Steven Broadbent that sampling should have been conducted in accordance with AS3660-1993, that is, 30 samples taken through the floor and composited into two for testing, Mr Lee referred to this response to this suggestion in respect of the Warner site.

421. As to a comment that one of the soil samples was taken near a tap, and that dogs may have affected the result, he said that he can recall no tap being near the sample location, although all houses have external taps and many households keep dogs.  He said that chemical barriers for termites needed to be continuous all around buildings, and there can be no break because of such common occurrences.  Further he said his recollection was that dogs were fenced in the rear area of the yard and away from the sampling areas.  He said further that the soil samples did not include gravel as gravel cannot be analysed.

130 Aitcheson Street Moggill

422. As to comments by Ms Boyd-Boland as to the amount of termiticide able to be recovered by the laboratory analysis for soil samples, Mr Lee said that he allowed for a 5% loss during testing, however the difference between 5% and Ms  Boyd-Boland’s 10% is not significant, especially as he had allowed for many other losses that Ms Boyd-Boland did not comment upon.  He said, in any event, accepting her target figure of 12.37mg/kg the amounts of termiticide actually found in the samples was significantly less than was targeted.  As to the need for further samples he referred to his response earlier upon Mr Broadbent’s criticisms on the Warner site.  

423. It is to be noted that Dr French’s criticisms commence with Mr Lee’s apparent incorrect spelling of the street name “Aitcheson”.  Mr Lee, after undertaking checks, found the criticism to be unbased.  I must say the fact that such a criticism was raised at all (albeit incorrectly), as it turned out, suggested, to me, that Dr French’s the criticisms generally might not have had the substance one would expect, but be, moreover, of a speculative and argumentative nature.

424. The next criticism directed by Dr French is that Chlordane should be treated as a mixture, as it actually exists in practice as a mixture along with a range of subspecies that includes Heptachlor.  Mr Lee said that he treated Chlordane and Heptachlor separately as the Standard treats them separately, and that the standard has different application rates for the two chemicals which would result in different concentrations of the two chemicals in the soil.  He said the chemical could be applied separately according to the Standard, but that, in any event, they must be treated separately in order to interpret the analytical results.  He said that notwithstanding, the results for both in the mixture showed that initial treatment had not been effective.

425. Dr French also stated that the half-life of Chlordane is only four years, and would degrade quicker than Mr Lee had predicted.  Mr Lee’s response was that he had carried out no review of degradation rates, although allowed a total loss of 90% for all factors, including 10% loss for degradation.  He said therefore the losses that he allowed were almost double Dr French’s allowance 50% over the relevant period.  He said the actual amounts found were only a fraction of these adjusted figures, indicating, in his view, that effective treatment had not been carried out.

426. Mr Lee noted that Mr Martin Horwood also made reference to the half lives of Heptachlor and Chlordane being shorter than what Mr Lee stated.  In this regard Mr Lee referred to his comment upon Dr French’s similar criticism.

427. Upon Steven Broadbent’s comment as to and sampling protocols in AS3660-1993 being appropriate, Mr Lee said that this dealt with an averaging technique over 30 samples, and that termites are not interested in averages.  He said that the protocol is indicative of sampling and analysis of bedding sand or soil prior to the laying of a concrete slab.  In this regard Mr Lee agreed with Dr Kennedy’s approach.  He says that, accordingly, the method assumed unlimited access to the slab.  He said, in any event, this type of composite sampling would actually hide any breaks in the chemical barrier by spiking with soil containing higher levels of residue.  He said accordingly its use as an investigative tool would be rendered useless.  Again this approach is largely consistent with that of Dr Kennedy.

428. He said, in any event, compositing 15 samples into one contradicts the later AS4482-1997 guide to the sampling and investigation of potentially contaminated soil.  He said that, under that standard, for undisturbed sites four samples is usually the maximum number combined to form any composite.  He said that composite sampling described in the 1993 standard is inappropriate for the detection of either hotspots of elevated levels or low spots of inadequate treatment.  

429. Further, as to the mixture of Chlordane and Heptachlor, even if the levels of both chemicals can be added together (this is not approved under the Standard), the quantities actually found were so small that the total was still far less than that predicted should be found, if the termiticide had been effectively applied.  

430. Generally, I should say that I prefer the approach of Dr Kennedy and Mr Lee to such matters of sampling in an investigative environment and one where the goal is to establish whether the barrier was continuous, and not as to the level of termiticide applied to the site.  As to this latter aspect I consider some confusion has arisen in the Respondent’s experts, as a result of the Authority’s experts’ discussion (unavoidable in the circumstance) as to the level of the prescribed termiticide at the sample points.  It seems to me that, in the context of these proceedings, such discussion was relevant to a probability analysis as to whether termiticide had been applied in accordance with the Australian Standard.  I have already made some comment upon this in respect of Dr Kennedy’s evidence, where he looks at all samples taken by him over a number of sites.  

431. Mr Lee also addressed general commentary by the other experts unrelated to sites.

432. As to Dr French who stated that North American best practice by state regulatory agencies using an ASPCRO standard recommends that soil composite samples be obtained within six months of the treatment date to have any scientific and legal validity, Mr Lee’s response is that: 

· soil samples were not composite but discrete in this situation;

· virtually all research experiments on degradation rates take soil samples over several years, and this time period has never been challenged;  

· there is no Australian support for a six month time limit as suggested by the ASPCRO standard which has no jurisdiction.  

433. As to Martin Horwood, Mr Lee said that Mr Horwood’s basic premise is that termiticide degrades rapidly, and that, after a few years, little or none should be able to be detected by soil sampling.  Mr Lee said that, although degradation rates are a debatable issue, there are a number of research trials that indicate rates of degradation.  He referred in that regard to his review of scientific literature as to degradation rate of Chlorpyrifos, and his use of the research data reviewed to validate his conclusions.  He concluded that the expected effectiveness of Chlorpyrifos is much longer than the relatively short time bracket (two years) between Guardian’s application and the discovery of termite infestations.  He said that the absence of chemical residue in the soil test cannot be attributed to degradation.  

434. As to the suggestion that ASPCRO had demonstrated that Chlorpyrifos would degrade from an initial application rate of 1000ppm to 51ppm within 180 days, Mr Lee said that the short paper, upon which Mr Horwood based his claim, was by an anonymous author entitled “Soil Sampling Procedure”.  He said that it described soil sampling procedures which is a completely different topic to degradation rates.  He said no soil testing had been carried out for the paper, and no attempt was made to describe any background whatsoever about degradation rates.  For example, as to a short statement in that report about degradation to 51ppm, he said that no explanation was given about this statement or any circumstances as to about how it was delivered.  He said, in his view, no weight can be given to its validity or relevance to Australian conditions.

435. As to the depth of sampling, and the suggestion that the depth of sampling should be less than 50mm as only a horizontal barrier was applied, Mr Lee said that, in any event, all of his samples were mainly less than 50mm in depth from the surface of the soil, but, in any event, the standard required horizontal and vertical barriers to be applied with the depth of sampling being irrelevant, as the termiticide must be applied from the surface to the top of the slab footing which can be up to 150mm in depth.

436. In any event, it seems to me, having regard to Dr Kennedy’s remarks, the depth might well be irrelevant as the standard is expressed in terms of a mass per square metre and not mass per/mass.  

437. As to Mr Broadbent’s suggestion that residues could be lost by flushing water during concrete coring, Mr Lee stated that there was very little risk of flushing chemical from the soil, as only small quantities of water are used, and this is immediately sucked from the bore hole by a powerful vacuum that stops the hole from flooding.  He said that very little water, if any, escapes into the under lying soil.  Again Dr Kennedy deals with this criticism, although in respect of different procedures adopted in the taking of core samples.

438. As to incorrect handling of samples, Mr Lee said that he followed preservation requirements with the Australian Laboratory Services Brisbane for samples intended to be analysed for organochlorine and organophosphate pesticides.  He said these preservation protocols are the industry standard in Australian and approved by NATA, and are legally defensible.   He said further that freezing to a temperature such as minus 20 degree centigrade would be required, only if samples were required to be stored for an extended period before testing.  He said he delivered the samples to the laboratory on the same day as sampling which is the optimum situation.  

Re-examination and cross-examination of Mr Lee

439. Mr Lee said that, even if some water entered the hole, there was strong electrostatic attachment of the chemical to soil particles, and it would not move much in his view.  He said further that it was not possible to wash away the soil, but that, in any event the surface of the soil, as re-observed, was still smooth under the hole.  He said further that the chemical was not soluble in water in the first instance.  He said that, notwithstanding, he allowed for some discounting back for recovery problems.  

440. As to the sampling in Exhibit 71, he said that he took the samples at points where the Authority had thought that termites had gained entry to house.  He said that, in respect of the two samples taken from the front of the house, it was these two samples which had been covered by a layer of gravel which he had removed.  He said the gravel consisted of small  white pieces over the soil about 10-20mm thick, and that he scraped these away before he took the sample.  He said, in any event, the gravel had a protective effect on the soil from the sun rays in terms of degradation of the chemical.  He said there was nothing else on the site to suggest that degradation would be quicker than what was otherwise normal for the chemical.

441. Mr Lee said that he does a lot of contaminated site work which was the most common work on the market and nearly one half of available consulting work.  He said his work is based upon soil sampling, and he has no particular expertise in termites.  He confirmed that continuity of the barrier was what was important, and that averages, as suggested by the ASPCRO report, were therefore irrelevant.  Again referring to the Exhibit 71 site, he said in cross examination that he could not categorically state that the area had not been disturbed, although it did not look as though it had been disturbed, and had been told by the home owner that the area had not been disturbed.  This was said in respect of perimeter treatments.

442. As to Exhibit 69, again he said that when he had taken the samples, he was told by the homeowner and the BSA inspector that the area had been undisturbed.  He said that it did not look disturbed, and that there were no gardens or otherwise to suggest that it was.  He said that there were some bricks on the surface, although these had not disturbed the soil in his view, and that they had not been recessed into the soil.

Dr Greg Miller

443. Dr Miller provided a statement (Exhibit 73) and a report (Exhibit 74).  

444. Mr Miller is a Director of Envirotest Scientific Assessment for Environmental Management and is otherwise a qualified chemist.  His qualifications and experience to provide the evidence that he did was not challenged by the Respondents.  By his statement, Dr Miller says that in about March 1999 the owners of a residence at unit 3/55 Falconglen Place, Ferny Grove commissioned Envirotest to take soil samples from various locations at the residence, including a number of under slab locations.  The samples were taken at the residence by Allan Burton at the request of Envirotest on about the 28 March 1999, and provided to Envirotest for analysis on the 30 March 1999.  Mr Burton is a laboratory technician of some experience, who also gave evidence in these proceedings.  Dr Miller said that he subsequently caused samples to be analysed and a report to be prepared dated 13 April 1999 which is annexed to his statement Exhibit 73.  He said that the three under slab samples showed no significant organochlorine insecticides or Chlorpyrifos (Dursban) residues consistent with termiticide treatment.

445. Dr Miller said that, in or about May 1999, the Authority commissioned Envirotest to take further under slab soil samples from various locations at the same residence for analysis by Envirotest.  Again the further samples were taken by Allan Burton at the request of Envirotest on or about the 19 May 1999, and received by Envirotest for analysis on or about 20 May 1999.  Of the two samples which were taken, Dr Miller said that no significant organochlorine insecticides or Chlorpyrifos (Dursban) residues consistent with termiticide treatment were found.

446. The result is that of five samples in all which were taken under the slab of this dwelling, none of the samples showed organochlorine or Chlorpyrifos residues.  The table accompanying both reports suggests that the samples were analysed to a detectable limit of 0.10.

Sampling

447. Dr Miller provided a further report (Exhibit 74) as a response to comments by consultants acting for the Respondents.  He stated that the aim of this work was to measure the levels of organochlorine pesticides (including Chlorpyrifos) in the soil samples and produce an analytical report.  As to sampling methodology he said that AS3660-93 appendix G “Soil Sampling Analytical Protocol for Testing Chemical Soil Barriers” was designed for the detailed sampling and analysis of bedding sand or soil prior to the laying of a concrete slab.  In this regard his views were in accordance with those of Dr Kennedy and Mr Lee.  He said that there are other limitations in applying AS3660-93 (appendix G) namely:

· The Standard recommends compositing of samples, an approach which is not considered suitable when determining whether a specified chemical is present or not, because compositing has the affect of diluting concentrations; 

· The Standard recommends collecting a sample core to a depth of 150mm.  

He said that termiticides applied to the soil surface would be expected to accumulate in the top layer due to their chemical properties (for example, Heptachlor has low solubility in water).  Therefore he says collecting core samples beyond this layer would also have the affect of diluting the soil concentrations.  I should note that Dr Kennedy was asked to comment upon this observation, Dr Kennedy stating that the terminology used by Dr Miller, namely mass to mass, was different to the terminology used in the Australian Standard which is mass to area.  

448. Dr Miller said that guidance could be taken from AS4482.1-1997 Guide to the sampling and investigation of potentially contaminated soil.  Part 1: Non-volatile and semi-volatile components.  He said this standard may be used to calculate the number of samples required to detect a treated area of a specified diameter based on a 95% probability.  He said that the number of samples required to detect a treated area of 10 metres diameter for an average house of 200 square metres, for example, was calculated to be three.  He said that the choice of sampling protocols is determined by the person managing or undertaking the work and is based on available information, for example, site history and professional judgement.  He said, in this regard, where chemicals had been applied to form a continuous barrier for protection against termites, it may be expected that residues should be detected in all samples collected regardless of the number.

449. As to analytical methodology he said that those employed by Envirotest to measure organochlorine pesticides and Chlorpyrifos in soils are based on US-EPA methods (SW-846 Test Methods for Evaluating Solid Waste) which are recommended by regulatory authorities for testing of soils (site contamination) in Australia.  He said the methods used by Envirotest have been validated by using known recoveries.  Standard quality control procedures include analysis blanks and matrix spikes.

Degradation – Heptachlor

450. Dr Miller said that the persistence of a pesticide in soil is dependant on the effects of many interacting factors, for example, application rates, the physical properties of soils (pH and moisture content), environmental conditions (radiation and temperature), microbiological activity and properties of the pesticide.  He said that the Heptachlor family of insecticides have provided effective durable barriers against penetration by soil dwelling termites into buildings (he quotes from Lenz), and that, at a treatment level of 800grams active ingredient per cubic metre of soil, Heptachlor is expected to provide a long term barrier over five years.  He said that, in fact, the persistence of the Heptachlor group of chemicals has been such that it has lead to their phasing out and deregistration for public health agriculture and termiticide uses.  In that regard he said that the half-life of Heptachlor was between seven and twelve years.

451. He explained that Heptachlor degrades in soil to form an oxidation product, namely Heptachlor epoxide, and a hydrolysis product. Dr Miller said that he tested for these by-products as well as Heptachlor.  He said that, as an example, on the northern coast of New South Wales, Heptachlor and Heptachlor epoxide were found to have persisted in agricultural soils for more than 15 years after application.  He said as well Heptachlor and Heptachlor epoxide were also found to have very low vertical mobility through the soil profile.  Dr Miller quoted examples.  He said there are many reports which report the persistence of Heptachlor and Heptachlor epoxide residues for many years after application, although he considers the key point is that, after five or so years, soils treated with Heptachlor would be expected to retain residues (for example, 0.1mg per kg).  He said that the persistence of Heptachlor residues would be much greater in treated soils underneath a concrete slab because of:

· considerably higher rates of application in termite treatments than for agricultural uses; and 

· protection from sunlight exposure, high rainfall, potential leaching and diffusion losses.

452. On the other hand he said perimeter soils are likely to be exposed to environmental factors similar to agricultural soils, however the application rates are expected to be much higher for termite control around perimeters.  He said, in that event, natural degradation rates for Heptachlor do not explain the absence of detectable, or even minor residues, of Heptachlor and/or Heptachlor epoxide.  He gives as an example that, if a very conservative half-life of one year is assumed for Heptachlor, at the prescribed rate, then the expected soil concentration after five years is 4.2mg/kg, a level which is easily detected and measured using sampling and analytical techniques employed by Envirotest.

453. As to Chlorpyrifos, Dr Miller said that its persistence in soils has been shown to vary greatly from days to years, depending on soil types and environmental conditions.  He said that, under laboratory conditions, the half-life of Chlorpyrifos in soils varies from almost two days to 1575 days.  He said at low application rates half-lives of Chlorpyrifos tend to be short (that is days to weeks) while at application rates of 1000mg/kg (the Australian Standard), the half-lives range from 116 to 1575 days.  Dr Miller quotes Dr Kennedy as stating that Chlorpyrifos degradation as a possible range of nine months to two years in terms of its half-life.  Dr Miller then prepared a table in terms of a half-life for Chlorpyrifos of 116 days, 365 days and 1575 days, and concluded that, at a half-life of about one year, readily detectable levels of Chlorpyrifos are likely to be present in soils at chemical barrier rates for Chlorpyrifos after six to ten years.  He said that an alkaline clay loam, in contrast to sands, showed a much lower half-life for Chlorpyrifos and only trace residues are predicted after six years.  He said that the balance of evidence for Chlorpyrifos persistence in under slab barriers supports longer half-lives which are necessary to ensure acceptable periods of effectiveness.  

454. In conclusion, Dr Miller said that the absence of any significant residues of Heptachlor, or its breakdown product Heptachlor Epoxide, in soil samples taken from underneath the slab at unit 3/55 Falconglen Place, Ferny Grove is consistent with insufficient or no termiticide treatment using Heptachlor.  In this regard he disagrees with Dr French, and he says that, by reason of the elapsed time between treatment and sampling, the absence of chemical, or the presence of small amounts of chemical, are very unlikely to be related simply to natural degradation, this being particularly so for under slab treatments.  He said that the sampling methods used calculates to a probability of not finding a treated area (5 metre radius) at less than 5%.  He notes that even so a continuous chemical barrier is expected to exist for Heptachlor and other termiticides.  Although not having performed any probability calculation, this clearly is consistent with Dr Kennedy’s comment as to his samples taken as a whole.

455. He said that the persistence of chemical barriers using Chlorpyrifos under buildings is calculated to be sufficient to leave detectable and measurable residues over a five year period, and for much longer periods to maintain effectiveness as chemical barriers.  He said that sampling variations, in his view, in chemical treated soils would be insufficient to prevent detection of residues after the time periods involved, if prescribed and recommended application rates were used.  This is, I think, in light of criticisms directed by the Respondent’s experts, a very useful comment, as the fact remains that no concentrations of chemicals down to the detection levels were found at all, whereas the criticisms in respect of degradation and otherwise suggest to me that, whilst the levels might be reduced significantly, those levels would not be reduced to the extent that no residue was detectable at all down to quite sensitive levels.   

456. As to the 95% certainty to which he refers, he confirmed that this was acceptable scientifically throughout the world for all types of experimental work and investigations.

457. As to his responses and the comments in his report Exhibit 74, he said that he has looked at a lot of literature and tested a lot of soils and built up a lot of knowledge regarding these matters in coming to the conclusions that he has.  He said that organochlorines were a very persistent group of chemicals, and that Heptachlor does not travel greatly through soils especially where a clay layer was involved.  He said that, even if a bedding sand layer was tested, he would expect to find significant residual Heptachlor that could not be measured.

458. I found Dr Miller to be a very impressive witness who appeared to me to be very knowledgeable and experienced as to contaminated soils and detection of chemicals within those soils.  I considered the practical application of his considerable expertise to the salient features of what was under consideration in these proceedings to have been very useful.

Brenton Peters

459. Brenton Peters provided three statements/reports, respectively Exhibits 58, 59 and 60.  Mr Peters is the principal entomologist timber protection program employed by the Queensland Forestry Research Institute at Department of Primary Industries.  In his statement Exhibit 58 he said that he was engaged by the Authority on or about the 18 January 1999 to provide a report in relation to the termite infestation at 28 Armytage Street Lota.  He annexed a copy of his report.

460. He said that he conducted an inspection on 8 February 1999, the inspection being in the presence of the owner Ms Harris, Rodney Coles the Builder; Paul Nash, Building Inspector from the Authority; Mr Jason Smith, legal officer from the Authority; and a Mr Rod Steley, Loss Adjuster.  He said that he inspected infestations within the house, and then went outside to inspect where termites allegedly gained entry into the house.  He said he examined the exterior of the infested room and found a large termite gallery emerging from the rubble to an area behind the downpipe.  He said that Ms Harris advised that the gallery was much bigger than it had been some weeks ago.  He said that she also advised that other termite galleries had been found, although Mr Peters said that he inspected the outside of the house, and there was nothing of note, apart from several pieces of timber affixed to the structure in close proximity to the ground.  He said that he considered a crucial matter was whether the termites had gained entry to the building through the untreated rubble or through the treated soil.  He said that he carefully excavated and inspected the termite gallery by the downpipe by means of a trowel.  He said that he identified coptotermes and acinaciformis (termites) and noted that the gallery was constructed in the treated soil.  He said he followed the gallery to about 200mm from the foundation wall.  He said that the nest was not found, but was likely to be external to the house, perhaps in nearby trees within 50 metres of the house.  He said that here was no evidence that the termites were bridging over the treated soil barrier through the rubble, because the termite gallery was in the soil below the rubble.  He said similarly there was no evidence that the barrier had been breached.  Accordingly he said the evidence was consistent with the barrier being incorrectly installed.  He said this finding was supported by the chemical soil analyses, in which recovered loadings of Chlorpyrifos were well below those expected, had the treatment been correctly installed.

461. He said that, although termite access was through the external wall, the possibility of entry points through the slab cannot be discounted.  He said however there was no evidence of termite entry through the slabs, and that there did not appear to be any service pipe penetrations through the slabs, the only weakness appearing to be the expansion joint between the two slabs near the room with the termite infestation.  He said inspection of this was difficult due to the wall cladding. 

462. He said that he concluded that:

· The length of time of the infestation was unknown, but that the infestation was still current.

· The point of entry of the infestation was found to be behind the down pipe.

· The cause of entry of infestation was the incorrectly installed exterior perimeter soil barrier treatment.

· The impact of any changes since completion of the premises were negligible and;

· The adequacy of the treatment during the course of construction was found wanting.

463. Mr Peters’ report was criticised by Mr Broadbent and others, the experts for the Respondents, on bases which I consider to have been beyond Mr Peters’ expertise as an entomologist.  They were moreover matters for the expert chemists involved.  These criticisms related to soil sampling and the degradation of Chlorpyrifos as well as the retreatment and service requirement and the necessity for, and the prudence of, annual inspections.  I think it is clear from Mr Peters response that he relied, in answering those criticisms upon the Australian Standard and the approved label, as well as the sampling results of Dr Kennedy and others.  The matters, in any event, raised by Mr Peters are adequately addressed by Messrs  Kennedy, Murray, Lee and Miller.

464. Mr Peters’ Exhibit 59 is a report upon 28 Johnson Drive Lockrose.  Mr Peters said that he conducted an inspection on the 15 September 2000 with Mr Martin Helisma a QBSA inspector and the builder concerned.

465. He said that termite damage was physically throughout the walls, with live termites observed in a double stud.  He said a large mud-pack, probably consisting of soil and termite exudates, was situated on the bottom plate nearby.  He said two other mud-packs were also located.  He said that they inspected the areas, at which the mud-packs were located, through brick work which was removed by the builder.  He said three termite galleries were found at “mud-pack” two, one gallery at “mud-pack” three and none at “mud-pack” one.  He said that four termite galleries were on the edge of the concrete slab, and did not cross the footing external to the house.  He said two of the galleries at mud-pack two were broken during the brick removal process, but the muddy trail was clearly seen on the slab.  He said the third gallery was then carefully opened and live termite soldiers were found.  He said some of these soldiers walked into the crack between the slab and the top of the footing and then under the slab.  He said other soldiers emerged from the crack and walked up the slab edge.  He said the gallery at mud-pack three contained no termites, but went into the crack between the slab and the footing, and then under the slab.  

466. Mr Peters said that termites were seen passing through the crack between the footing and the concrete slab and moving up the slab edge and into the house.  He said that there was no evidence that the termites were entering the house through galleries over the footing, external to the slab.  He concluded from the inspection that:

· The termite nest was outside the house.

· The termites were not entering the house through galleries over the footing, external to the slab and;

· The point of entry of infestation was between the top of the footings and the slab edge and from beneath the slab.

467. Mr Peters’ Exhibit 60 is a history of the Australian Standards as they applied to chemicals, and the rate of application, and was in response to the Respondent, Mr David Pearson’s, statement, more specifically at paragraph 2 on page 2, which is as follows:

“From 1982 to July 1995 the Australian Standard’s required that termiticides were to be applied at 5 litres per square metre at a concentration of half a percent.  At first we only had to provide part A certificates.  The standard changed.  I just can’t tell you exactly what year, but originally we only had to do a part A certificate and then the perimeter treatments came in at some point.  There were no perimeter treatments early on for many years and the standard changed several times in that period and during one of those changes the standard brought in the perimeter treatment”.

468. As to rate of application (concentration) Mr Peters referred to Australian Standard AS2057-1981 clause 3 which required that Aldrin, Dieldrin and Heptachlor be applied as an aqueous emulsion containing not less than 5 g/L of technical ingredient.  Similarly Chlordane was to be applied as an aqueous emulsion containing not less than 10 g/L of technical ingredient, and where a Chlordane/Heptachlor mixture was used, it was to be applied as an aqueous emulsion containing not less than 5 g/L of Chlordane, and not less than 2.5 g/L of Heptachlor.  Mr Peters referred as well to clause 4.1 of the Standard which stated: “Each part of the area treated must receive the prescribed dosage of emulsion, viz 5 L/m2 of soil surface for the ground level portion of the barrier and 150 per cubic metre where the barrier is in the vertical plane”.  

469. Mr Peters went further with the Australian Standard AS2057-1986- clause 4, chemicals and concentration - which required that Aldrin, Dieldrin and Heptachlor be applied as an aqueous emulsion containing 5g/L of technical ingredient.  Similarly Chlordane was to be applied as an aqueous emulsion containing 10g/L of technical ingredient, and, where a Chlordane/Heptachlor mixture was used, it was to be applied as an aqueous emulsion containing 5 g/L of Chlordane and 2.5g/L of Heptachlor.  He said that clause 5.2 (rates of application) stipulated:

“Each part of the area treated must receive the prescribed dosage of emulsion viz 5 L/m2 of soil surface for the horizontal barrier and 100L/cubic metre, where the barrier is in the vertical plane.  He concludes that the point that Mr Pearson makes in this regard is partly true”.

470. As to the need for perimeter treatments, he said that the external perimeter barrier treatments have been in the Australian Standards since 1981.  In that regard he quoted the various Standards 1981, 1986 and 1995.  He said however, because it was common practice for these barriers not to be implemented, several changes were made to the Standard to make the intent clearer and more emphatic that these barriers are an essential part of the treatment.  It certainly seemed clear that the 1981 and 1986 versions were, on one interpretation, less than mandatory using the word, in respect of the 1986 Standard “should”, whereas the 1995 Standard made it clear that it was mandatory by using “shall”.  It should be noted that Mr Pearson’s statement can be explained, and finds some support, in the various versions of the Standard.

471. As to part A and part B certificates, again Mr Peters said that there was significant confusion about the issue of part A and part B certificates, the confusion being as to what part A and part B certificates actually related.  He said that part A certificates become synonymous with sub-slab treatments, and part B certificates with the external perimeter barrier treatments.  He said the confusion still persists as certification was omitted from AS3660.1-1995.  

472. As to rate of application (volume) Mr Peters goes through the various Standards.  He said that AS2057-1981 required, as to chemicals and rate of application, that:

“In order to compensate for unusual site conditions, dilutions different from those prescribed may be used, but the rate of application must then be varied to allow for this factor in order to ensure that the whole of the area is adequately treated and that each part receives not less than the recommended dosage of active chemical”.

473. He said that 1986 standard included a similar requirement, although in 1995 it was changed to limit “unusual site conditions” to “impervious soils such as clay”.  He said the reason for the change was to endeavour to close a loophole whereby all sites may have been “unusual site conditions” and tank concentrations of active ingredient were often different from the correct concentration, making regulatory effects very difficult.  

474. Mr Peters noted, although this was, more properly, a matter subject of submissions, that Mr Pearson says in his statement page 1 that:

“We were involved in rewriting the standards to some extent because I was a technical committee member of the HIA Queensland for many years.  I was quite familiar with the Australian Standard”.

475. Mr Peters suggests that, if Mr Pearson claims to have been familiar with the Australian Standards, then he did not demonstrate that familiarity in his statement.

476. Mr Peters also agreed with Mr Pearson’s statement of page 3 paragraph 4 to the effect that:

“While the industry likes to let everybody think that entry from under the slab is a problem, basically 99% of termite entry is from the perimeter”.

477. Mr Peters suggested that this is not only substantially correct, but highlights the importance of the correct application of external perimeter barrier treatments.

478. Mr Peters was taken to many of the criticisms of him by Dr French, for example, the absence of a post code, the use of the word “substantial”, his punctuality, the fact that the borrowed tools and other like matters.  I consider these criticisms to have been unhelpful in terms of the matters at issue.  Frankly I did not consider any of these matters at all important, or indeed to affect, in any way, the substance of the evidence given by Mr Peters.  Indeed, as I have noted as to similar comments with respect to Mr Lee by Dr French, the comments perhaps reflect more upon Dr French.

479. As to the kind of rubble that he removed, Mr Peters said that they were round stones elliptical in shape up to 50mm long and 10 or so millimetres wide.  He said he got into the non-rubble soil to confirm that the gallery was still going down at an angle away from the house.  He said that the fact that there might have been infestations was of no significance.  He said what was important was that the termites should not have been entering through the particular soil, if it had been properly treated.  

Allan Burton

480. Mr Allan Burton gave evidence and provided a statement which is Exhibit 76.  Mr Burton took the samples which were analysed by Dr Miller in respect of the residence at Unit 3/55 Falconglen Place, Ferny Grove.  Mr Burton confirmed having taken the samples, and confirmed the location at which the samples were taken and the methodology adopted by him, as referred to in the reports of Dr Miller dated 13 April 1999 and 4 June 1999.  He said however that, in respect of those reports, on the first page of each reports, rather than the sampling of the top soil layer being 0-2.5cm, it was in fact 0-5cm.  He said that he does not see these reports prior to them being sent to the client which is why he did not pick up the discrepancy earlier.  He confirmed that the drilling to obtain the samples used no water, and that the probe that he uses to obtain the samples is inserted until it reaches solid ground, which on this occasion was at 50mm.  Mr Burton’s expertise as a laboratory technician and his qualifications and experience for the taking of samples was not challenged by the Respondents.

Richard Murray

481. Mr Richard Murray gave evidence and provided a statement Exhibit 77 and a supplementary report, Exhibit 78.  In his statement Exhibit 77 Mr Murray explains that he is a Technical Services Manager employed by Dow Agro Sciences Australia, and had been employed by Dow for a period of 23 years.  He said that he has worked in various R and D and technical service roles developing applications of Chlorpyrifos and other technologies into both agricultural and urban pest markets.  

482. Mr Murray said he is the author of a report entitled “A Laboratory Study to Evaluate the Persistence of Chlorpyrifos for Termiticidal Control in Six Australian Soils”.  He annexed a copy of that report to his statement.  He said he is also the co-author (yet to be published) of a paper “The Stability of Chlorpyrifos for Termiticidal Control in Six Australian Soils”.  Again he annexed a copy of that report.  He said that he has also read the article “Degradation of Bifenthrin, Chlorpyrifos and Imidacloprid in Soil and Bedding Materials at Termiticidal Application Rates” authoured by Baskaran, Kookana and Naidu (the Baskaran report).  He makes (and attaches) comments upon that article.  He also comments upon the possible effects of plastic containment of soil on degradation rates for Chlorpyrifos.  The relevance of that is that it seems that the Chlorpyrifos treated soils for the purposes of the Baskaran, Kookana & Naidu article were kept in polythene bags.

483. Dealing firstly with the Baskaran report, Mr Murray said that that investigation was into the degradation behaviour of three insecticides, Bifenthrin, Chlorpyrifos and Imidacloprid at termiticidal application rates under standard laboratory conditions (25 degrees centigrade, 60% of field moisture capacity and darkness) for 24 months.  He said that the study was carried out on one soil and two bedding materials (sand-dolomite and quarry sand) which are commonly used under housing in Australia.  Apparently the study also examined the effect of soil moisture on the degradation of the three insecticides.  The study found that the rate of degradation of Bifenthrin and Imidacloprid insecticides was constant, however Chlorpyrifos degradation was biphasic, that is showing an initial faster degradation followed by a slower rate, the slower rate apparently emerging after a two month period.  It appears that the study found that soil moisture had little effect on degradation of Imidacloprid and Bifenthrin.  It also found that, amongst the three insecticides, Bifenthrin and Imidacloprid were the most stable and Chlorpyrifos the least.  It seems that Chlorpyrifos showed a major loss (75-90%) of residue during the 24 months incubation period.  It concluded that an hydrolysis effect appeared to have caused the observed rapid loss of Chlorpyrifos, especially in highly alkaline bedding materials (sand-dolomite and quarry sand).

484. As noted the treated soils for the purposes of the above study were kept in polythene bags.  Mr Murray states that the Dow studies used glass jars, whereas loosely sealed polythene bags would see a loss of residues through volatiles into airspace.  He says that this would be particularly so for the two materials named, quarry sand and Dolomite which have low binding capacity for Chlorpyrifos.  He said it is further likely that these materials would be of thin layers in the bottom of the bags that would further cause rapid loss and leakage of Chlorpyrifos to airspace.  He said yet further that the South Australian report (Baskaran and others) describes that the soils in the bags were frequently and thoroughly mixed.  He says that this practice would cause further rapid loss of Chlorpyrifos in vapour phase.  He says that polythene bags are not a good container for Chlorpyrifos in soil, as storage stability studies have shown losses from frozen samples (up to 50% loss in two years).  He said that losses from soils stored at 25 degree centigrade would be greater.  He said he would be very surprised if, in the Baskaran study, there was not loss of Chlorpyrifos from the soil from purely physical processes such as volatility or absorption into the polythene bag, above and beyond that caused by degradation in the soil itself.  Mr Murray’s conclusions were not challenged in cross examination.  It seems clear form this that any observed rate of loss of Chlorpyrifos was accelerated by the use of polythene bags and accordingly any results published in respect of degradation rates for Chlorpyrifos would have to be, at best, overstated. 

485. Mr Murray, as I have indicated, annexed copies of two reports, of which he has been the author/co-author.  First of these was the report completed about November 1998.  Mr Murray says that overall, four conclusions can be drawn from the analysis of the laboratory data:

1. Microbial degradation of Chlorpyrifos at termiticide rates appears to be inhibited by the formation of its metabolite, Trichloropyridinol.  Decay rates during the early phase are linear.  However degradation also shows close co-relation to first order kinetics, although this closeness is mainly the second phase degradation.  

2. No relationship between soil type and rate of decay is obvious.

3. The most significant influence on degradation is the application rate.

4. Soil and pH is not directly related to the rate of degradation of Chlorpyrifos.

486. With all six soils in this study, including the highly alkaline substrates from South Australia, it is shown that, in practical terms such as under a concrete slab, extended periods of potential termite control up to at least ten years can be obtained. 

487. Other matters detailed in the report which are relevant to matters here under consideration include:

1. The degradation of Chlorpyrifos is not related to, nor mirrored in, degradation following its use at agricultural application rates, which are very low when compared to application rates for pest control purposes.

2. Alkalinity/elevated pH plays no individual stand alone role in degradation, and therefore this restriction should be removed from Chlorpyrifos termiticide labels.

488. When the half-life values for ten and 100ppm (mg/kg) of Chlorpyrifos are estimated from the logarithmic plots of the data, and are compared with those for termiticide application at 1000ppm, a marked decrease in the rate of degradation in the latter is observed, for example, degradation data from the 1000ppm treatments indicate a steady decline in Chlorpyrifos concentration to a level of 206-324ppm after 672 days (about two years) with only one soil showing residues around 700ppm. 

489. In his second annexed report, Mr Murray studied the effects of both initial soil concentration and soil pH on degradation of Chlorpyrifos.  He concluded that, at the recommended soil concentration of 1000mg/kg for termite control, the degradation rate of Chlorpyrifos is very strongly retarded in all soils, when compared with lower soil concentrations of 100mg/kg and 10mg/kg in the same soils.  He said that average half lives for all soils for the three concentrations were respectively 385, 155 and 41 days.  He said that soil pH had no obvious effect on degradation at all concentrations tested, and that this contrasts with the significant alkaline hydrolysis that occurs when Chlorpyrifos is dissolved in water.  

490. Mr Murray said that many studies have shown that major routes of degradation of Chlorpyrifos are by abiotic mechanisms (hydrolysis resulting from moisture under the influence of temperature, UV radiation etc) and microbial degradation.  He said that a study on degradation of Chlorpyrifos at termiticidal initial soil concentration of 1000mg/kg in several North American soils (Racke 1994) found Chlorpyrifos degradation was retarded at termiticidal initial concentrations of 1000mg/kg compared to agricultural concentrations of 100mg/kg and 10mg/kg (he said that the degradation data from the soils containing initial Chlorpyrifos concentration of 1000mg/kg indicate a steady decline in Chlorpyrifos concentration to a level of 206-324mg/kg after 672 days with one soil showing residues of 800mg/kg after this period.  He said there was no soil data that shows any effect of soil alkalinity on the degradation pattern.

491. Mr Murray said that an Australian study (Ortan and O’Rourke 1996) determined that 5mg/kg of Chlorpyrifos concentrations in soil will result in 100% mortality of coptotermes (the termites concerned).  He said further that soil at 2mg/kg Chlorpyrifos concentration caused 100% of mortality of a species of coptotermes and reticulitermes (according to Su and Scheffrahn 1990).  He said that when extrapolated, average periods of 8.8 and 10.1 years are required for decay of Chlorpyrifos to 5mg/kg and 2mg/kg respectively. 

492. Mr Murray said that his studies support the finding by Racke (1994) and demonstrate that, the higher the soil concentration of Chlorpyrifos, the slower the degradation rate, that is Chlorpyrifos displays greater persistence at termiticidal soil concentration (about 1000mg/kg) than at concentration which results from typical agricultural applications (0.3-32mg/kg).  He said that Racke also demonstrated that soil temperature exerted considerable influence on Chlorpyrifos degradation rate.  He said their research showed depletion rate approximately doubled for each 10 degree centigrade rise in temperature.  He said this finding is supported in Australia where efficacy trials (Watson, 1984) in cooler climates indicate increased stability of Chlorpyrifos.  This is also supported by observation in commercial practice, where extended termiticidal efficacy of Chlorpyrifos has been demonstrated in trenched soil and barriers, and in soil under concrete slabs, where the variation in soil temperature is minimal. Mr Murray said that the stability of Chlorpyrifos is shown to be unaffected by soil alkalinity.  He concluded that there is no direct relationship between soil alkalinity as a single factor and stability of Chlorpyrifos in soil when applied at termiticidal rates.  

493. Mr Murray also provided a supplementary report Exhibit 78.  The report deals with a number of samples of soil taken on behalf of Mr Murray at various sites, some of those sites having been the subject of treatment by the Respondent Guardian.  The table relevant to Guardian tends to suggest an application, at least at some of those sites, of a concentration of Chlorpyrifos less than the Australian Standard.  The samples were taken immediately after the sites were treated.  Mr Murray however in his covering letter to the Authority enclosing these tables states that the results were in acceptable limits.  He explained this in his oral evidence as being a reference to the fact that the Australian Standard allowed for a range of product somewhere between 35 and 50 grams per square metre.  He said that this was due to vagaries of nature that the applicator is faced with.  I should note that, taken on this basis, the figures in the report become somewhat less alarming, although a number are still below the lower part of the range mentioned by Mr Murray.  It seems as well that the sampling was on the basis of an average over the site taken prior to the pouring of the slab.  Mr Murray said that, on his understanding, the samples were taken with the full knowledge of Guardian and the technician involved, and that the sampler was present on site when the technician from Guardian applied product to the site.  Mr Murray said however that the technician did not necessarily know beforehand.  Notwithstanding I consider there is nothing to suggest that Guardian, and presumably one or other of the other two Respondents Mr or Mrs Pearson, would have known.  

494. I should perhaps also note at this point that, because of the ranges involved as noted by Mr Murray, and also the fact that it was a sampling average over the whole of the site, I have some doubt that the information in the supplementary report by Mr Murray (Exhibit 78) has any real relevance to the matters under consideration (and the samples taken by the Authority’s experts) and the Authority’s case against the Respondent’s, particularly in light of the sampling evidence by the Authority’s experts.  At best for the Respondents it could be evidence that at some sites chemical was applied generally in accordance with the Standard.  Generally the Respondents (or for that matter the Authority) did not challenge Mr Murray’s evidence.  Its effect, in my view, is to establish degradation rates for Chlorpyrifos within ranges which are corroborative, to a degree, of the conclusions of the Authority’s expert chemists Messrs Kennedy, Lee and Miller, and correspondingly less supportive of the conclusions drawn, in the same regard, by the Respondents’ experts. 
Expert Evidence – Respondents’ experts

Dr John French

495. Dr French gave oral evidence, and provided statements which were Exhibits 118 and 119.  In his testimony he commented on reports by consultants acting for the Authority.

496. Dr French has a Bachelor of Science (Forestry) degree from the Department of Forestry at the University of Aberdeen, Scotland, obtained in June 1963.  As well he has a Masters Degree in science and entomology, obtained in November 1968 at the University of New South Wales Department of Biological Sciences. The areas studied under his Masters Degree were evolution, genetics, statistics, taxonomy and toxicology, with a particular emphasis on insect physiology.  Indeed the title of his thesis was “The effect of temperature and humidity on the life-cycle of the ambrosia beetle”.  In addition, Dr French has a PhD awarded in March 1978 with a major field of insect physiology in the Department of Entomology, Oregon State University, Oregon, USA.  As part of that degree other areas of study included biochemistry, ecology, forest insect dynamics, scientific German, Fortran programming, mycology, systems approach to pest management and wood chemistry.  Again the title of his thesis in this degree represented his emphasis in entomology, namely “Biological relationships between the ambrosia beetle, Xyleborus dispar and its symbiotic fungus Ambrosiella hartigii”.  As well, he taught forest entomology at Oregon State University and participated in a teaching course in the Department of Zoology.

497. In June 1972 he accepted an appointment with the CSIRO Division of Building Research as a research scientist in the conservation and biodegradation section.  His main research he said was, and still is, the protection of wood and wood products from destructive agents, in particular wood destroying insects.  He said termites constitute the major area of his research activity, however urban insect pest management and urban forestry is another component to his research.

498. Dr French rose to Senior Principal Research Scientist at the CSIRO, leaving the CSIRO in December 1996 and forming a consultant service, specialising in integrated termite pest management and other wood-destroying insect related issues.

499. He said that during his career in the CSIRO the initial major emphasis in termite research was to seek alternatives to the use of organochlorines in termite control and obtain a replacement ‘toxicant’ for arsenic prioxide.  He said that he sought to refine old methods and develop new alternative strategies in termite control, conducting several physiological studies on termites and their ability to fix nitrogen and the role of endosymbionts in termite nutrition and control.  He said over the year he has formulated protocols and conducted contractual termite research in a laboratory and fields for chemical companies.  He said that he initiated and pioneered research into the use of crushed granite stones as a potential termite physical barrier in Australia in 1988 and obtained national accreditation for the product for use as a termite physical barrier.  He said that he holds no interest in the product or the company marketing same, the research being undertaken through his employer at the time, CSIRO.  He said that he is a member of the National Registration Authority (NRA) committee of enquiry into the use of organochlorines in termite control, the chemical being banned in September 1993 in most states in Australia.

500. Currently he says he continues to research termiticidal products that may be used as bait and/or dust toxicants through his consulting company.

501. When asked whether he would describe himself as a professional entomologist, he did not agree, saying that he did a major in advanced biochemistry in his PhD degree.  He said as well he worked for two years as a chemist.  He did not describe himself as a chemist, but merely someone who has some training and some experience in such matters, his major expertise being entomology.

502. Notwithstanding, it seems to me that the accent of Dr French’s expertise, insofar as chemistry is concerned, is essentially the effect of chemicals upon the insects he is researching, rather than accent upon the chemicals themselves and their relationship to their environment.  Indeed he agreed that he had done no formal studies on pesticides, and their degradation, and that his information came solely from literature which he had perused.  He said that at the CSIRO he had the responsibility for the research of others, including not only entomologists, but also chemists, and in that management role he knew what his chemists were doing.  He agreed that he was not saying that a scientist in one field can express an opinion in another field after reading material in that field.  He agreed that on matters of analytical chemistry his qualifications did not match those of Dr Kennedy.  He agreed further that biochemistry was involved with the chemistry of living things and that another branch of chemistry was physical chemistry in which he held no qualifications.  He agreed further that degradation of chemicals came within the branch of physical chemistry.

503. He said nevertheless that, when working in supervisory role at the CSIRO, chemists and entomologists worked together and there was a consequent need as an entomologist to understand what the chemist was doing, although he was not giving evidence with a view to expressing opinions to the Tribunal as a chemist.  Nonetheless, Dr French provided a report which includes significant comment upon reports by the consultant chemists giving evidence for the Authority.

504. He said that on 3 July 2000 he met with one of the Respondents, David Pearson, who engaged him as an expert witness to prepare a report on the matter.  He said that the opinions in the report were based upon a review of the statement of reasons of the Authority for the decision the Authority has made, documents and photographs provided by the Respondents, an inspection by David Pearson, a John Thorpe, an entomologist, and himself of a property at 79 Penhill Street, Nudgee and an inspection/report prepared by John Thorpe of a property at 17 Comfer Street, Forest Lake, and as well the professional judgements of the following expert witnesses:

· Mr Martin Horwood, research scientist, State Forests, New South Wales

· Mr Steven Broadbent

· Dr John Thorpe

· Dr Anna Boyd-Boland of the Australian Government Analytical Laboratories in New South Wales

505. Of the above, Dr Boyd-Boland is the only chemist, the others being entomologists.  In the Executive Summary to his report, Dr French details the following criticisms: 

1. The amounts of chemical the consultants expected to find in the soil at the properties investigated by the Authority were excessive, an expectation arising primarily from a flawed understanding of the rate of chemical degradation in soil.  As already noted, chemical degradation is in the area of physical chemistry, an area in which, Dr French agreed, he is not qualified.

2. The levels of the chemical present in the soil do not necessarily indicate that the treatments breached the standard or product label.  He said there is ample evidence that the time lapse between treatment and sampling, the absence of chemical, or the presence of small amounts of chemical, may have been as a consequence of natural degradation.  Again this appears to be in the area of physical chemistry relating, as it does, to degradation of the chemical.

3. As to the analytical work on the samples, in most cases the conclusions are drawn from analytical data are not complete or may have been misinterpreted.  Again this appears to be in the area of physical chemistry.

4. Although there are many reasons for soil residue levels of termiticides not being detected several years after treatment, the consultants for the Authority have presented no data of any specific experiments they have conducted in urban environments to determine the expected residue several years after treatment.  This is correct.  The conclusions of the Authority’s experts are based upon scientific experiments and papers of others, although such data and conclusions, as is apparent from the evidence, is at best qualified and, at worst, flawed.  Nonetheless I consider that the Authority’s chemists largely borrow upon their expertise towards identifying, working within and extrapolating from the information which arises from those experiments and papers.  That seems to me a valid exercise for those qualified and experienced in the area.

5. There was clear evidence of perimeter barriers being interfered with in some way, and that was not reported on by consultants for the Authority.  This can, of course, only relate to sampling of perimeters, and not to samples taken underneath slabs.  I note that there is evidence upon these matters from both Dr Kennedy and Mr Lee, in respect of the sites where they sampled the perimeter.

6. Conclusions and recommendations by Mr Peters of the Department of Primary Industries of the Lota site are unreasonable and inaccurate, as he is not distinguishing clearly between conclusions and inferences.  These matters are irrelevant insofar as comments upon chemistry are concerned, in that, effectively, I disregard Mr Peters’ comments outside his field of entomology, a matter which appears to have been accepted by counsel for the Authority.

7. The variability and lack of standardised sampling and collection methods carried out by consultants (Miller, Lee, Kennedy) renders any meaningful result on the analyses highly improbable and that their respective data could not be used as part of any fair and valid regulatory process.  In this regard reference is made to North American best practice by state regulatory agencies using the ASPCRO standard which recommends soil core composite samples be obtained within six months of the treatment to have any scientific and legal validity, this recommendation providing a significant ‘benefit of the doubt’ for the applicator, in this case Guardian.  Dr French concluded that the question of fraud, as it relates to Guardian applicators supposedly using incorrect termiticide concentrations, is without foundation.

506. Apart from matters of Dr French’s qualifications and experience in particular areas, upon which he purports to give evidence as an expert witness, it is, I think, useful to observe the manner in which Dr French has seen fit to criticise the Authority’s consultant experts.  As to Mr Peters, he says, for example, that the failure to specify the postcode of the property denotes a lack of attention to detail unworthy of a professional approach and is indicative of an uncritical attitude.  Further he says that Mr Peters is emotive and unthoughtful, by use of the word “substantial” without qualification, and that he arrived at 11.15 am for an inspection arranged for 10.00 am on 8 February 1999, again indicating unprofessionalism and disregard for punctuality.

507. In cross-examination he stated that, as to the matter of the postcode, or the lack thereof, this was one matter which affected the credibility of the total report.  Indeed, the impression I gained from reading Dr French’s reports, and, for that matter, his cross-examination, was that he was largely involved in semantics as a means of criticising a report and/or discrediting its conclusions.

508. Further I considered Dr French to be generally difficult and evasive in answering questions in cross-examination, questions which, I would have thought, were straight-forward.  For example, on one occasion he seemed to take exception to counsel for the Authority referring to Mr Peters’ report as containing his scientific opinions, Mr French considering that Mr Peters’ report contained opinions he (Mr Peters) had as a scientist.  The difference and utility that Dr French perceived in the terminologies used was somewhat difficult to comprehend.

509. Further a disturbing aspect of the criticisms was his readiness to conclude that Mr Peters and a Dr Lenz (Dr Lenz being the author of certain research as to the efficacy of chemicals used as soil barriers to stop termites) had a conflict of interest and were otherwise biased in their viewpoints, because they were current members of  the Australian Standard Termite Committee, and offered advice and comment to the National Registration Authority (NRA) on potential termiticides and testing assessments affecting registration outcomes.  In this context it was put to Dr French that he, as a consultant, was “in the same boat”, in that he offered services to people who pay him for those services, and that, as such, he is as much affected by hybrid forces, as he might suggest Mr Peters and Dr Lenz are so affected.  Again, Dr French appeared to be unnecessarily evasive, in my view, in accepting that proposition.  Indeed it was suggested to Dr French that he was “playing the man”, to which he responded that he was simply reviewing the various reports as a reviewer.

510. As to matters of Mr Peters’ punctuality, Dr French was again cross-examined.  He agreed that he had no idea at all why Mr Peters had not arrived as his inspection at the prearranged time, but that notwithstanding he, Dr French, was prepared to criticise Mr Peters as being unprofessional.  There is one further aspect, which I should mention in the context of Dr French’s general approach to his consultancy in this instance, and that is comments made by him at page 12 and 17 of his comments on reports of the Authority’s consultants.

511. At the bottom of page 12, Dr French says this:

“6.  Conference: the attitude of Mr Peters is truly regrettable, hardly befitting a public servant, who should be accountable, impartial and open to other points of view.  Mr Peters is behaving exactly as he accuses Mr Broadbent of behaving.  Mr Peters seems to have made up his mind as to what Mr Broadbent thinks.  It seems that Mr David Pearson may be accorded similar treatment in this case.”

512. Further at page 17, at the bottom of the page he says:

“One needs to distinguish between advocacy and judgment in this case.  Advocacy is something a lawyer does for his client in making a case.  It is one-sided:  presumably another, perhaps equally able advocate, prepares the other side.  But judgement is something else.  It must weigh both sides, one hopes impartially.  There must at least be no overt bias.  A judgement must be disinterested.  In this case, a bewildered and uneasy public is faced with highly technical problems, far beyond its capacity to evaluate.  It is crucial whether those experts are advocates or judges.  I submit after reading all the reports made available to me, I conclude that the consultants for QBSA are acting as advocates.”

513. In my view these comments have no place in a report of an independent expert, be he a consultant for a party or otherwise.  There are indeed other comments through Dr French’s reports in a similar vein which regrettably, to my mind,     taint the report and any opinions given by Dr French with a subjectivity which is unfortunate, if he is to present as an independent expert witness.  I should say that the mere fact that an expert might be approached to give evidence for a party in any proceeding does not, ipso facto, and should not, affect that expert’s objectivity and impartiality.  Indeed it is incumbent upon that expert to provide his views both favourable and unfavourable to his client.  To do otherwise simply affects his credibility and independence and the very reason for his involvement and usefulness.

514. Having expressed these views, I should nonetheless look at other aspects of Dr French’s evidence.

515. As previously noted, he indicated that he pioneered a physical barrier of granite guard that is subject of a research paper that he prepared in conjunction with a Mr Ahmed in 1997.  Amongst other matters the work was designed to assess the comparative benefits of Chlorpyrifos as a chemical guard and granite guard as a physical guard against termites.  He conceded that he was looking at systems that had less reliance on chemical applications than more.  It was clear in the research paper that the granite guard, as a barrier, had been bridged by flooding and silting of the site.  He agreed further that the chemical (Chlorpyrifos) barrier had been similarly affected by the flooding and silting, and had also been bridged in the same manner as was the granite guard barrier.  He agreed further that he did not study the chemical degradation of Chlorpyrifos at that time.  Indeed, the study was not designed for that purpose.

516. I should add that, in my view, Dr French was somewhat evasive before agreeing that the Chlorpyrifos barrier had been bridged in the same manner as the granite guard barrier, although ultimately he did so agree.  In any event, he was not prepared to accept that the report which he prepared in conjunction with Mr Ahmed had nothing to do with the rates of degradation of Chlorpyrifos.  In my view simply that is not correct upon a proper reading of the report.  Indeed I consider that Dr French’s inability to make such concession, which I would have thought obvious in the circumstances, simply demonstrated a need to place his client’s interests ahead of his role as an independent expert witness.  Indeed his failure to make the above concession is perhaps a continuation of what I considered to be an incorrect statement at page 10 of his commentary, namely that:

“Unfortunately, evidence from my own field trial with Chlorpyrifos have shown that the actual protection period is less than the expected life of this chemical as per the manufacturers label (see Ahmed and French, 1997).”

517. As to the Lota site, Dr French was reluctant to concede, never having visited the site, that it was protected from flooding.  Indeed Dr French was only prepared to say that there is no suggestion of localised flooding that he knew of, and that it was more protected than the Mallee site, subject of his research with Mr Ahmed.

518. Further I expect that Dr French’s evidence arose from the fact that he admitted during cross-examination that he had considered the research of Racke, to whom Dr Kennedy had referred his document, Exhibit 64.

519. It was put to Dr French that one of the postulated mechanisms, whereby a greater concentration of Chlorpyrifos (that is to say, as a pesticide, rather than for agricultural purposes) was a possible reason for degradation being less in such circumstances, was that the greater concentration killed micro-organisms which might otherwise have an effect upon the degradation characteristics of Chlorpyrifos.  Dr French agreed that that was a possibility, although stated that he was not aware of any studies discussing that as an explanation.  The problem with such an exchange as far as Dr French’s evidence was concerned is that he was prepared in his evidence and documents filed with the Tribunal to state that one of the aspects leading to degradation of the chemical, Chlorpyrifos, was the action of micro-organisms, whilst at the same time failing to acknowledge the research by Racke and commentary in that regard.  This suggests to me a lack of completeness, and/or a need to place his client’s position in the best light.

520. One matter that Dr French was prepared to concede was Mr Peters’ evidence (within his expertise) as to the point of entry of the termites at the Lota property and the manner in which he determined this, namely by digging down.  Dr French agreed that this was a possible scenario and had no problem with that part of Mr Peters’ evidence.

521. As to sampling matters, Dr French’s main contention appeared to be that they did not accord with ASPCRO 1993 protocol on sampling.  He agreed that the protocol referred to organochlorides, rather than organophosphates, of which Chlorpyrifos is one, and that the protocol was developed prior to the introduction of Chlorpyrifos as the approved chemical for pesticide treatments.  Dr French said however that he thought that the protocol is a standard methodology and would have general usefulness, and that the termiticide should be immaterial to these sampling protocols.  He nonetheless agreed that, where there is no protocol, then it is appropriate for the scientist to design his own to fit the circumstances.

522. I should note as well that Dr French referred to the research of Baskaran, Kookan and Naidu in 1999 as to the degradation of Bifenthrin, Chlorpyrifos and Imadacloprid, in soil and bedding materials at termiticidal application rates.  Whilst Dr French, page four of his commentary, refers to the conclusion in that report as being that Chlorpyrifos showed a major loss of residue (75% to 90%) during a 24 month incubation period, he conceded that the samples had been kept in polythene containers and that polythene containers were known to absorb Chlorpyrifos.  Indeed, he seemed to me to have been aware of this, and one inference is that he was aware of it at the time when he made his report on 20 August 2000, but failed to refer to it, so that any conclusions could be considered in light of all available data for and against.  Indeed in that context he suggested that the polythene membrane laid underneath the slabs could well have the same absorbing effect in respect of Chlorpyrifos which was applied under that membrane as part of the pre-slab treatment.  He agreed, however, that there had been successful extractions of organophosphates and organochlorides from beneath the slabs.  I note that that was not a matter that he had raised in his report, nor had it been raised in the reports of the other of the Respondents’ experts, suggesting to me that it was not a factor to be seriously considered. 

523. As to the effect of micro-organisms, he agreed that there was no suggestion that organochlorides were affected by micro-organisms, and, for that matter, apart from Racke, there is no study as to the effect of micro-organisms on Chlorpyrifos.  Later, he agreed, with qualifications, that the Australian Standard required a continuous barrier to be applied with the result that, all around the house, Chlorpyrifos should be present, if the barrier has been laid properly.  He said that the problem with that is the practical application of the product and obtaining uniform distribution.  He said that, with three samples only being taken for the Authority’s purposes, those samples could be affected by what he has called the “wand effect”, which effectively is applicator error and/or relates to the experience and competence of the applicator.  He said, for that reason, more tests should have been taken, namely a minimum of five and up to ten or more.  He agreed, however, that it was relevant in this regard to look to other premises, from which samples were being taken, as well as each site to overcome this perceived inadequacy in the number of samples taken at particular sites.  It was put to him in this regard that it was an amazing coincidence that all sites reflected a low level of termiticide.  Dr French’s response was, in my view, evasive in that he said simply that “nobody would be happy with those low numbers of samples”. 

524. Dr French stated that he was not disputing the chemical analysis of the Authority’s experts, but the conclusions drawn from those analyses.  

525. Essentially what Dr French’s criticism could be summarised as being was that there were too many unknowns to be comfortable with such a small number of samples as taken by Dr Kennedy and others.  Indeed this, together with the following statement on page nine of Dr French’s commentary, seems to indicate what the Respondents’ case is:

“All these soil samples obtained by Drs Kennedy and Miller and Mr Lee, were taken far too late after the treatment completion dates to have any scientific validity.  If regulatory agencies obtain soil samples after six months, this does not provide a significant “benefit of doubt” to the applicator.  Such is the situation in this case.”

526. Generally, I considered that the evidence given by Dr French was not, in a comparative sense, the equal of the evidence given on behalf of any of the Authority’s experts.  I consider that he had a subjectivity, and a lack of qualifications and experience in some areas on which he purported to give evidence, which coloured his evidence in a manner which left me with a view that this evidence could not be confidently relied upon without corroboration from other acceptable sources.

Dr Anna Boyd-Boland

527. Dr Boyd-Boland of the Australian Government Analytical Authority gave evidence and provided a statement in the form of comments on reports by consultants acting for the Authority (Exhibit 124).  

528. Dr Boyd-Boland’s expertise is as a chemist, and her report suggests that, in most cases, the conclusions drawn from the analytical data of the Authority’s chemists are not complete or may have been misinterpreted.  She said that this would throw considerable doubt as to conclusions drawn by the report writers.  The corollary of this, of course, must be that, if it is that the analytical data is complete and has not been misinterpreted, then she would take no exception to the conclusions drawn by the Authority’s experts.

529. In support of this statement Dr Boyd-Boland deals with each of the properties.

130 Aitcheson Street, Moggill

530. She said in respect of this site that there is no obvious analytical error that would explain the low levels of Heptachlor and Chlordane detected.  She said, however, that the widely differing concentrations of Heptachlor detected in different places could be indicative of uneven distribution of the chemical in the site, or different rates of degradation due to differing conditions.

531. She found acceptable that the expected level of Heptachlor was represented in 60% recovery of the minimum available levels, although considered that the percentage reduction of 5% on account of the contribution of the analytical procedure should be more likely 25%.  She recalculated then the expected amount, which, she thought, could reasonably be expected to be in the order of 12.37 mg.  She considered that the relatively high deviation in the results of the samples found and the collection points indicated that more samples would need to be taken to provide an accurate picture of the amount of Heptachlor and Chlordane in the soil.  That comment, of course, to an extent, misstates the point of the investigation which is not to establish how much has been applied to the site.

532. In cross-examination she conceded that, in a broad sense, Heptachlor, as with the other organochlorines, is particularly persistent in soils.  She agreed further that eliminating microbial degradation, it would be a reasonable assumption that, where Heptachlor was under a concrete slab of a house, there was no access to the elements which would further degrade the chemical.  She said further that there was a slim possibility, but nevertheless a possibility, that Heptachlor would be degraded by microbial factors.

533. She agreed further that classically the organochlorines, of which Heptachlor is one, have half-lives, which are sometimes measured in decades, rather than in terms of months.  She agreed further in respect of this site and other sites, that she was not concluding that the standard had been complied with, and that her approach was simply to look at the analytical methods indicating that one could suggest, in some of the sites, some other explanations for the low readings, other than non-compliance with the Standard.

3/55 Falconglen Place, Ferny Grove (AB1)

534. Dr Boyd-Boland’s initial suggestion seemed to be that, on the basis of the dilution of the sample at less than 0.1 mg/kg it could be at most 0.08mg/kg in the soil.  She says that, if this was so, it would indicate that Chlorpyrifos was sprayed and that it has now degraded.  The point of the mass of Chlorpyrifos being less than 0.1 mg/kg is that this is below the detection limit for the particular analysis, and that presumably, if that mass was present, it would indicate that Chlorpyrifos was sprayed and has degraded.

535. It seems to me that, if that is the reasoning, then consistent with the chemical degradation factors allowed for by the Authority’s chemists, this would mean a level of spraying of Chlorpyrifos much less than the requirement of the Australian Standard.

536. Dr Boyd-Boland says, however, that the main point at this site is that TCP was not analysed for.  She explained that TCP is the major breakdown product of Chlorpyrifos, when Chlorpyrifos degrades.  She said that, without analysing for TCP, it is impossible to conclude whether Chlorpyrifos was sprayed or not, and if so, the extent of its degradation.  In making this comment it is clear in cross-examination that Dr Boyd-Boland was not saying that, because TCP was found in the soil, either the TCP and Chlorpyrifos could be added together, or alternatively that calculations back, so to speak, could be made from TCP levels to establish how much Chlorpyrifos had been in the soil.  She said simply that that was not possible (she uses the term “extremely difficult”), and that the presence of TCP will only prove that at least there was some Chlorpyrifos in the soil at some stage.

537. I considered Dr Boyd-Boland’s conclusion in this regard to be sound, however, in my view, it misinterprets what the Authority’s analysts have set about to show.  For example, the Authority’s analysts are not saying that there is no Chlorpyrifos in the soil, but that there is no Chlorpyrifos detected down to the detection limit of the equipment being used in each instance.  The Authority’s analysts (whether they are correct or not) start from the proposition that, if Chlorpyrifos had been applied to the soil in accordance with the Australian Standard, then taking account of degradation, it would be expected that a certain amount of Chlorpyrifos should have been detectable.  Their analysis then shows the extent to which any Chlorpyrifos was detected at all.  I should add that the level of Chlorpyrifos which, in the opinion of the Authority’s analysts, could reasonably be expected from the sampling, is the level of Chlorpyrifos after its degradation to that level.  It is, I think, clear that the Chlorpyrifos, which had degraded to reach that level, would show up as TCP or some further breakdown product referred to in the evidence of Dr Boyd-Boland.  In any event, it seems to me that it is irrelevant for the purposes of the Authority’s allegations and analysts’ reports as to what or whether there was degradation product in the form of TCP, because what is being tested for is Chlorpyrifos itself to the expected level.  That is to say, Chlorpyrifos as a chemical which has not degraded.  I consider, in this instance, that this reasoning adopts the explanation given by Mr Lee in his material as to why TCP was not included in his analysis.  I would have thought similarly Dr Kennedy would adopt Mr Lee’s explanation.

538. Out of all of this, of course, comes the consideration as to whether the Authority’s analysts’ assessments as to the expected level of Chlorpyrifos in various sites over the variable timeframes was, on the balance of probabilities and having a regard to the variable factors involved, reasonable.  Those matters of degradation were not considered by Dr Boyd-Boland.

539. As to matters of dilution of the samples, I consider that Dr Boyd-Boland conceded during the course of her cross-examination that dilution was not a factor in those sites, where samples had been taken on a mass/square metre basis by sinking a tube into the soil (the tube being of a known diameter) and thereby being able to calculate the area, as opposed to the volume of the sample taken.  Dr Boyd-Boland made it clear that her dilution factor was only relevant in circumstances where the calculation was done on a mass to mass basis, rather than a mass to area basis.

3/55 Falconglen Place, Ferny Grove (AB2)

540. Again, Dr Boyd-Boland’s main concern was that no TCP analysis had been performed.  In that regard, I refer to my earlier remarks.

33 Kurrajong Street, Warner

541. Again, Dr Boyd-Boland was concerned that there was no TCP analysis.  Again, I make reference to my earlier remarks.  She further and again suggests that Chlorpyrifos could have been present at below the detectable limits for at least one of the samples taken at this site, based upon dilution factors previously referred to.  Again, I refer to my comments in this regard in respect of Falconglen Place.

28 Armytage Street, Lota

542. Dr Boyd-Boland’s two criticisms of this site related to dilution factors and the lack of any TCP analysis.  As to the latter matter I refer to my earlier comments and its relevance to the approach adopted by the Authority’s analysts.

543. As to the former matter, Dr Boyd-Boland appeared to agree that, because two separate tests had been taken at different levels, that is to say 0-50 mm and 75-125 mm, any dilution factor would have been minimal, because there was no suggestion of taking one soil sample from the surface to 125 mm.

Unit 1/23 Booran Drive, Woodridge

544. Again, Dr Boyd-Boland referred to the dilution factor, as samples had been taken down to 100 mm and penetration of the chemical was assumed to be only 10 mm.  She said that, as a result, the dilution factor of samples was approximately a factor of 10.  She said this may have been taken into account by the person determining the limit of detection, although she could not say, because there were no calculations given.  She assumes, however, that the dilution factor was not taken into account and comes to a conclusion that, given the detected lower limit of Heptachlor is 7g/square metre, the adjusted limits of detection would be, on two separate scenarios, 14% and 26% of the initial amount applied to the soil still present in the sample.  She said that either of these levels could indicate that Heptachlor was sprayed and has degraded, or that uneven application has occurred.

545. Dr Boyd-Boland’s conclusion, of course, is based on the fact that the level of degradation or application has been such that no one could reasonably, on the balance of probabilities, conclude, over the time limit between treatment and sampling, that the actual level of Heptachlor present in the sample indicated, at the time of treatment, an application less than the Australian Standard.

12 Judith Street, Morayfield

546. Dr Boyd-Boland did not appear to have any argument or comment as to this analysis.

21 Johnson Street, Lockrose

547. Dr Boyd-Boland agreed in cross-examination that, because the protection limit and the sampling was done at grams per square metre, that is to say, mass per area rather than mass to mass, then the dilution factor did not apply for the reasons previously noted.  That seemed to be the only remark in respect of this particular site.

548. Dr Boyd-Boland said that, in conclusion, from an analytical perspective she concluded that the analysis of so few samples in such a random pattern, as has occurred in all of the cases, makes it difficult to draw any meaningful conclusions about the level of chemical in the soils.  She further concluded (a matter which I have rejected) that the analytical data does not include analysis of breakdown products, and accordingly any arguments about breakdown rates are purely speculative without this analytical data.  As to breakdown rates, there was cross-examination about the breakdown to TCP and then further to carbon dioxide and water, and that TCP actually breaks down quicker than Chlorpyrifos so it is disappearing quicker than Chlorpyrifos.  This, of course, adds to any complication of calculating the amount of Chlorpyrifos from breakdown rates or breakdown products, a proposition which, I believe, Dr Boyd-Boland thought impossible/extremely difficult.  I consider in respect of some of the sites, or particularly those where the sampling was mass per mass, that Dr Boyd-Boland’s comments have some relevance.  In those instances it is a matter as to whether I prefer her evidence as to dilution rates and the effect of those, as opposed to the evidence of the relevant Authority analyst, Mr Lee.  Of Dr Boyd-Boland’s comments in this regard Mr Lee said in his report (Exhibit 72):

“Her further comments that recovery percentages in the laboratory analyses were only 70%, 64% and 90% of the termiticides were not relevant as no termiticide at all was found in the tests.  Even if these percentages were applied, some termiticide residue should have been found in the samples if treatment had been correctly applied.”

549. Further, in cross-examination (at pages 18 and 19), Mr Lee explained the analytical process which, by adjusting for the weight of the whole sample, adjustments are made for the dilution of the sample caused by taking the sample to a point below which, it is believed, is the point to which the chemical penetrates.

550. Such an explanation, in my view, appears to answer Dr Boyd-Boland’s assumption (upon which her subsequent calculations as to the limits of detection were based) that there was no such adjustment for dilution, although that was not put to Dr Boyd-Boland.

John Thorpe

551. Mr Thorpe gave evidence and provided reports which are Exhibits 120, 121, 122 and 123.

552. Mr Thorpe confirmed in cross-examination that he held a Bachelor of Agricultural Science, studying biology, entomology and chemistry, so far as it relates to agricultural science.  He agreed that he would have studied chemistry to a competent level by studying the effects of particular chemicals upon certain insects and other pests that are relevant to his practice as an agricultural scientist.

553. He agreed that he had not studied in any great detail the degradation rates of pesticides, and that the only study he had undertaken in that area was reading through most of the published papers.  He said that he did post-graduate study at the University of Queensland in urban entomology and in urban pest management, and that he did not purport to be a chemist.  In that regard he agreed that he was not qualified to speak to the actual chemistry of the chemical that was or was not laid as a barrier, and what physically happens to that chemical in the ground and over what periods of time it degrades.  He confirmed that in his reports, where he does talk about degradation rates, he is not expressing his own original opinion, but simply relying upon what he has read in the course of preparation for this case.

554. Notwithstanding these comments, Mr Thorpe in Exhibit 123, purports to comment upon reports by consultants acting for the Authority, three of whom are chemists.  He was not, as a result of his lack of expertise, taken in cross-examination to any of the matters dealing with degradation of chemicals or matters upon which he purports to give a summary.  In summary, he says that major factors influence the persistence of chemicals in soil, and they are:

· soil type

· effective micro-organisms

· pH content of soil

· soil moisture

· soil temperature

· solubility in water

555. He said that, to his knowledge, there has been no documented testing of Chlorpyrifos, in actual service conditions, and accordingly there is no benchmark to compare the results of chemical analysis done at the nine sites here in question.  He criticises Dr Kennedy and Mr Lee’s reports, relating to chemical residue or the lack thereof, on the basis of data produced under controlled circumstances in the United States.  On the matter of solubility in water, he was cross-examined and agreed that it was not as stated in his report that the chemical is soluble in water.  He said that, once the chemical has been applied, it should bond with the soil, and that there should be a locking of the molecules of the chemical to the soil which would keep it in place.  He agreed then that the only way of breaching the barrier by water is to actually wash away the soil that is attached to the chemical.

556. His criticism of one of the sites, namely Armytage Street, Lota, was that there was rubble over the area.  He confirmed that this might mean a bridging of the barrier.  He said that the rubble might have increased the degradation rate in the chemical.  This clearly is inconsistent with the unchallenged view of the chemists.  In any event, because of his expertise, his comment in his report as to rubble at this site is, in my view, to be confined to a possible bridging of the horizontal barrier by termites.  He did not visit the Lota site.  There is, in this regard, the clear evidence of Mr Peters as to what in effect was the reason for the termites entering this home, evidence which I prefer and accept and which essentially is confirmed in the evidence of Dr French.

557. As to his comments about real life situation-type tests, he agreed that, of the houses that he saw, only Armytage Street, Lota involved Part B treatment results.  He further agreed that the barriers covered by a slab would be protected, in his view, so that the results, therefore, from a sampling underneath the slab would give a more accurate indication as to what actually was applied there, rather than taking an external perimeter sample.

558. He agreed further that the Australian Standard dictates that there must be percolation of the chemical into the soil.  He confirmed that this was done, in accordance with the Standard, by scurrifying the soil.  He agreed further that an extremely thin layer of treated soil is not in compliance with the Standard, and that there has to be a horizontal barrier of sufficient depth to deter termites and to comply with the Standard.  I should note that, in this regard, he seems at odds with Mr Broadbent’s evidence, which suggests that the Australian Standard does not give any indication as to the actual depth to which chemicals should be laid, and that accordingly the Standard is deficient in this regard.  Mr Broadbent does concede, however, that the Standard does require some working of the chemical into the soil by, for example, scurrifying the surface.

559. Mr Thorpe also dealt with his criticism of the core sampling techniques used by the Authority’s analysts.  Again, it is clear from his evidence that (he admitted) he is not a chemist, and that he would defer to Dr Kennedy, who was.  He seemed nevertheless very reluctant to accept Dr Kennedy’s view that, provided the samples are taken in terms of the area, rather than the mass of soil in the sample, then the addition of any untreated soil in the sample should not affect the result, if it is expressed in mass of chemical per square metre, as the Standard requires.  Indeed I thought his reluctance to accept such matters showed, perhaps not surprisingly, a genuine misunderstanding of an area beyond his expertise.  In this regard he seemed convinced that, by including untreated soil in the test, the sample was being diluted.  I consider this to be a practical example of the fact that he is not qualified as a chemist and any evidence that he gives on matters such as sampling or degradation (of his own admission) was limited simply to regurgitating what he has read.  Accordingly, in my view, any conclusions that he arrived at, based upon what he has read, should be disregarded.

560. One matter upon which he was, in my view, qualified to express an opinion was the “wand effect” that he described.  He described this as being an applicator error, inherent in the application of chemical to a site.  Indeed, he said in his report (Exhibit 123) at page three that there can be up to 70% difference in the amount of chemical applied to any given area using the wand method.  He said that it is for this very reason that the revision of AS3660.1, currently in its final stages, has opted for composite sampling of at least eight samples taken from around the site over a wide area as the accepted method of testing for the level of chemical residues.  Again, he is, in part in this statement, involved in matters outside his expertise.  Indeed this appears to be even more apparent in that he annexes the appendix to the revised Standard to which he refers.  I note in that annexure that under “B1 – Scope”, the following is referred to:

“This protocol shall be used or testing the compliance of horizontal and vertical chemical soil barriers with label directions.

NOTE:  This appendix only provides methodology for assessing whether a particular site has received the total amount of termiticide required to be applied to an area.  It assumes an application has been made to the entire area requiring treatment.”

561. To my mind the appendix to the revised Standard, to which Mr Thorpe refers, deals with calculating the total amount of termiticide applied to an area, rather than whether, in fact, termiticide has been applied, or applied at a given rate.  In other words, the one deals with assessing the amount (how much) termiticide has been applied, and the other, with concluding whether termiticide has been applied at all or has been applied at the required rate.  In my view, the latter enquiry does not require a prior assessment of the actual amount of termiticide applied over the site as a conclusion upon such latter enquiry can be arrived at on the balance of probabilities based on other factors.

562. Interestingly, and within his expertise, Mr Thorpe deals with each of the sites.  It is to be remembered that he visited only three sites, Conifer Street, Forest Lake (this site was not included as one of the Authority’s examples in these proceedings), Jackson Drive, Lockrose and the Penhill Street, Nudgee sites.  Other sites he comments upon simply through the reports of others.

Jackson Drive, Lockrose

563. Mr Thorpe said that the soil around this site was very reactive and quite unsuitable for the application of a chemical barrier.  He said that, from the data presented to him, it would appear that no perimeter barrier was ever installed at this site.  He said that there are a number of major plumbing problems and the wastepipes from the laundry and bathroom empty onto the ground by the slab edge.  He said that, given these conditions, there is no way a successful chemical barrier could have been installed.

Penhill Street, Nudgee

564. Mr Thorpe said that it would appear that the termites had gained entry through the slab edge at the garage, which seems to be “added onto”, causing a cold joint, and allowing termite entry.  He said that he was advised no perimeter barrier was installed at the time of construction.  He said all of the above would make it easier for termites to enter the property.

Armytage Street, Lota

565. Mr Thorpe referred to the perimeter barrier being bridged by the addition of gravel or rubble (Mr Peters’ term).  He then makes a curious comment, in light of other more expert testimony, namely that any matter over the top of treated soil would dramatically affect the barrier’s lifespan and effectiveness.  It seems that that statement is correct to a degree in terms of effectiveness, in that it permits, on evidence which I accept, the possible bridging of the horizontal barrier by termites.  The comment however is, on the available evidence and indeed on the admissions in cross-examination of Mr Thorpe, not correct in so far as the rubble might affect the “lifespan” of the treated soil, in other words the chemical.

Booran Drive, Woodridge

566. Mr Thorpe said that the termites have been reported to have gained entry via lagging foam around a pipe.  He said that other matters, such as water damage, landscaping, and an addition of pine bark around the house, as well as builder’s rubble, would make the horizontal chemical barrier next to useless.

Judith Street, Morayfield

567. Mr Thorpe said that concrete and gravel have been placed post-construction, which would render the property at risk of attack by termites.  He said that he noted that one of the soil samples was taken near a tap which was contrary to best practice for soil sampling.  In this regard his best practice is the revised Australian Standard, which is currently being brought into effect.  Mr Lee’s evidence includes a diagram which contains the location of the tap, relative to one of the samples taken by him.  Mr Lee’s diagram is not consistent with Mr Thorpe’s evidence.  It is, of course, only in respect of leaching of the soil away from the perimeter that the position of the tap and its alleged wetting of the soil could be relevant, as it seems, on the evidence, that the chemical binds to the soil and is not soluble in water.  In any event Mr Thorpe did not visit the site.

Aitcheson Street, Moggill

568. Mr Thorpe said that termites have gained entry from behind the protective concrete plumbing dome, and also that the hot water service seems to be suspected as a point of entry.  He said references were also made to builder’s rubble and plastic and clay.  He said that the house was treated with Heptachlor, although he did not cite a perimeter treatment certificate.  He said that with Heptachlor it was quite common for councils not to require a Part B to be done, leaving the perimeter of the building exposed to termite attack.

Kurrajong Street, Warner

569. Mr Thorpe said that soil samples were taken in the area near the hot water service, where moisture and heat of the hot water unit would have dramatically affected the chemical barrier.  He does not state how this effect could have occurred, and indeed on his own admission during cross-examination, he would not be qualified to make such comment, if he is suggesting a chemical effect.  Indeed the fact, as he says, that practicing pest control officers suggest that hot water services are one of the most common areas for termite activity around the house, does not, in my view, necessarily support any conclusion that there is a chemically deleterious effect, but moreover perhaps applicator error.  Indeed one of the United States studies suggests that hot water services should be removed before treatment of the Part B perimeter area.  It is noted in that report that this is rarely done.  Again, because of his lack of expertise, I consider his comments as to soil samples to be without sufficient foundation or effect.

570. I should note that it is Mr Lee’s evidence that he sampled near the hot water system specifically because it was an area susceptible of termite entry.  Mr Lee also said the sample he took in that area was dry and that the hot water system showed no signs of leaking.

Falconglen Place, Ferny Grove

571. Mr Thorpe said once again that the hot water service was at the centre of the infestation.  I refer to my above remarks in that regard.  He said additionally that pathways have been installed around the property post-construction.

572. Not only based upon Mr Thorpe’s evidence, but also the evidence of other witnesses, it appears that many of the Authority’s chosen sites were, in fact, at risk for reasons other than perhaps the failure to construct an adequate barrier, either under slab or at the perimeter.  Those other “at risk” factors do not relate to the chemistry involved, but moreover the activity of owners and others in regard to the site after the purported treatment of the site.  Mr Thorpe’s report largely deals with the reason for the termite entry.  It does not, however, assist the Respondents upon the allegations as to whether the site was properly treated.  That seems to me to be a separate matter.  We are not necessarily concerned here with a causative effect, namely the lack of inadequate treatment being directly related to the entry of the termites.  Indeed, that would be difficult for the Authority to establish on many of these sites, as I cannot be satisfied on the evidence that there is, in fact, any such causative effect between any failure to properly treat the sites initially and the entry of termites, such as would satisfy the test of the balance of probabilities.

Steven Broadbent

573. Mr Broadbent gave oral evidence and provided a statement in the form of “Comments on reports by consultants acting for the QBSA”, which was Exhibit 125.

574. Mr Broadbent is employed as the technical manager of PCT International, which is a company which employs the Respondent, David Pearson, and of which the Respondent David Pearson is also a director.  Indeed, Mr Broadbent conceded that he reports directly to David Pearson.  Mr Broadbent did not consider that there could be any perception of a conflict of interest in this regard by him purporting to give independent expert testimony on matters before the Tribunal.

575. Mr Broadbent confirmed further that he was a general manager of a business called Rapid Solutions, which was in the business of insurance agents and had previously dealt with the Respondent, Guardian, on insurance matters.

576. Mr Broadbent, in his report, said that he was asked to address reasons for variations of chemical in soil residues as assessed by soil sampling.  He stated his qualifications as being 25 years of industry experience in research and senior technical positions, extensive experience in the protection and management of termite problems in urban and rural environments through mainland states of Australia; member of the Australian Standards technical committees for timber pest inspections and termite management; responsible for authoring significant sections of the Standards; co-author of TAFE/OTEN timber pest inspection course and expertise recognised internationally, speaking in technical engagements throughout Australia and Asia.

577. Mr Broadbent described himself as an urban pest management specialist.  He considered himself multi-disciplined in the sense that chemistry had been part of his degree, which was a Bachelor of Science in Applied Biology with Honours, majoring in entomology and biocide science.  The chemistry, to which he referred as being part of his degree, was biochemistry.  He agreed that he had not majored in chemistry in any degree awarded to him.  

578. In my view Mr Broadbent’s testimony as to his qualifications and experience mirrored the testimony given by Dr French and admissions by Dr French as to chemistry being divided into biochemistry and physical chemistry, with the former being the chemistry in which he was involved.  Indeed, it seems clear from Mr Broadbent’s qualifications and experience that his main focus has been not in physical chemistry, but in the area of termites, with chemistry being an adjunct to that discipline. His qualifications and experience then on matters pertaining to degradation (as he admitted during cross-examination) are restricted to him simply reading various studies.  That was further tested during cross-examination, although I consider it clear that his demonstrated understanding of matters of physical chemistry do not approach that of the expert chemists involved in these proceedings.

579. Mr Broadbent referred to the Australian Standard as providing a range of termite management options for pest managers, on the basis of how termites attack homes and subterranean termite ecology.  He said that the Australian Standard only requires a horizontal barrier to be applied under the floor of a building (slab) and to the perimeter of a building, where the building has a raft type slab.  He said the horizontal barrier, as detailed in the Standard, does not have any nominated depth.  He said that Baskaran and others investigated the degradation behaviour of Bifenthrin, Chlorpyrifos and Imidacloprid.  He said that the investigations were under standard laboratory conditions of 25 degrees centigrade and 60% moisture content and total darkness for 24 months.  He said Chlorpyrifos showed a major loss of 75% - 90% of residue during the 24 months incubation period.  He then calculated Chlorpyrifos levels after two years in optimal conditions in soil and sand as being 5 grams per square metre and 0.5 grams per square metre respectively.

580. He referred to a University of Nebraska study which advised major factors influencing efficacy and persistence of termiticides as being:
Soil characteristics

· Soil texture (clay and organic matter content); soil pH; soil moisture; soil temperature; soil micro-organisms (microbe).

Chemical factors

· Solubility in water; chemical degradation; microbial degradation; photo-degradation; volatilisation. 
581. As to soil texture, he said that there is no conclusive research data to determine how absorption/desorption affects termiticide efficacy and application rate in different soils, and that additional research is needed to determine if variable rates of application of termiticide are needed.  As to soil pH, he said that this is known to have a major impact on the performance of termiticides because it affects how rapidly a compound degrades.  This is inconsistent with Mr Murray’s research and evidence.  He said, in general, termiticides used today persist longer in acidic soil than in alkaline soil.

582. As to soil temperature and moisture, he said that, for the most part, termiticides will remain more effective and persistent in soils with low temperatures and low moisture content, with warmer temperatures and moister conditions enhancing insecticide-degrading micro-organisms, thereby increasing degradation of chemicals.

583. As to soil micro-organisms, he said that little information was available on how microbial degradation of registered termiticides occurs in various soils.

584. Mr Broadbent said solubility of termiticides in water is an important factor affecting their distribution and mobility in soil.  He was later cross-examined as to solubility of chemicals in water.  The fact remained that they are not soluble.

585. He said that degradation follows a number of processes, including photo-degradation and chemical degradation.

586. As to volatilisation, he explained that his process involved transforming chemicals from a soluble liquid into a gas or vapour.  Again, the temperature and moisture of the conditions contribute to these losses.

587. Generally, he said that all of these factors lead to the expectation of low levels of Chlorpyrifos in the soil after a period of two years, and that this is supported by the Baskaran research.  As to sampling, he said that spraying provides a very uneven range of values and accordingly, it was necessary to take the samples over a transect as shown in AS3660-93.  He said that this involved taking 15 samples along each of the two transects across the entire site and bulking both samples.  One of the criticisms of the Authority’s experts is that the compositing or bulking of samples is designed to ascertain an average of termiticide over the whole of the site.  What the laboratory tests, in this instance, were to determine was if, in fact, termiticide had been applied at particular areas, and then to arrive at conclusions as to whether termiticide had been applied generally as a matter of statistical probability on other areas.  

588. Mr Broadbent then said that, if less sampling is done, great variation can be expected.  He then referred to problems involved in sampling by core drilling slabs and the use of large volumes of water, a matter which is, to my mind, a non-issue because of evidence from the Authority’s experts (which I accept) as to the methods involved which either eradicated or reduced to negligible proportions the effect of water used during the drilling process.

589. He said that current perimeter soil barrier sampling techniques are inadequate, and have not been properly researched or tested.  Until such testing is completed no emphasis should be placed upon the variable rate being obtained.

590. As to disturbance of chemical soil barriers, he said that, where the moisture membrane is laid under a slab immediately after the pest controller has sprayed, further disturbance can occur.  He said further that a barrier in the vicinity of a penetration could be breached as a result of the builder or plumber later moving the penetration points.

591. Mr Broadbent then dealt with soil binding properties of Heptachlor.  He said that Bess and Hylin provided a detailed study on degradation of Heptachlor, showing, after seven years, detectable levels of Heptachlor at 0.721% of the target application rate.  He said, up until this time, it had been generally accepted that Heptachlor provided control of termites in excess of 20 years based on US Department of Agriculture field trial tests, and other predicted degradation rates for Heptachlor.  He said that perhaps the lower results obtained by Bess and Hylin could be explained by Heptachlor not breaking down, but instead becoming so firmly bonded to the soil over time that it was not possible by analysis methods to separate the Heptachlor from the soil for chemical assay, and that accordingly its presence could not be detected.  To my mind, this seemed to cut across what Mr Horwood and others of the Respondent’s experts were saying.  Mr Broadbent put great reliance upon the Bess and Hylin report for the purposes of determining a degradation rate for Heptachlor.

592. Mr Broadbent made comment as to specific sites.

Kurrajong Street, Warner

593. Mr Broadbent said that there is no data available to determine what the chemical level should be a year or more after application, when weathering would have occurred.  He said that taking just two samples on this site was grossly negligent, and having the samples taken from a hot water heater made it more so, as hot water will significantly increase the breakdown and leaching of Chlorpyrifos.  He noted the report of Racke (1993) which advises that soil moisture does not affect Chlorpyrifos degradation, although said that that did not, of course, relate to leaching.

Falconglen Place, Ferny Grove

594. Mr Broadbent said the evidence showed that termites entered the property at the back of a hot water system, and that it was not known if the system was in place at the time of the initial perimeter treatment.  He said that a pathway had been installed after the initial treatment by Guardian in 1994 which would have totally disturbed and largely removed any perimeter barrier.  He noted that a treatment had been provided again in January 1997 following termite infestation.  He said that the perimeter barriers in 1997 were installed by drilling and rod-injection.  He said that he had some reservations as to how even and continuous a perimeter barrier will be when applied in such a fashion, although it is a method recommended on the label of the product registered by the National Registration Authority.  He said that it is understandable to him that the barrier may not have been totally continuous when formed in this fashion which would allow for further termite entry.  He said a report by Langley suggested that best practice would have involved removal of the hot water system prior to treatment, but that this was not normal industry practice.  He said again the soil sampling methodology of too few samples was negligent, and that the data was not collected in accordance with the requirements of AS3660, and therefore no weight should be placed upon the results.

Aitcheson Street, Moggill

595. Sampling procedures used in the report are grossly inadequate and do not comply with the requirements of AS3660 which he said are quite specific in this instance.  He said that the two chemicals found in this instance, Chlordane and Heptachlor, could be added together for the purposes of the Australian Standard.  He said, in any event, Chlordane is a breakdown product of Heptachlor, and should not suggest therefore that the two separate chemicals have been applied, a matter assumed by the chemists taking these samples.

Judith Street, Morayfield

596. Again he said that sampling procedures used are grossly inadequate and do not comply with the requirements of AS3660.  He said just three samples were taken, and that it does not surprise him that such samples showed low levels of chemical.  He said that samples were taken adjacent to a tap, which may well have caused leaching, and that also dogs may have affected the area where sampling had occurred.  It is to be noted that both of these matters are refuted by Mr Lee, in that the dogs were kept around the back by fencing, and that the tap was not adjacent to the area of one sample.

597. Mr Broadbent said that two other samples were taken from gravel laid subsequent to the application of the perimeter barrier by Guardian.  He said that this could well explain the very low readings, as the laying of gravel would most likely have involved digging or disturbance of the original barrier by the owner.  Again, this matter is explained by Mr Lee, in that he said he scraped the gravel aside before taking the sample, and that the ground underneath the sample appeared to be undisturbed by the gravel.  Mr Lee also explained the nature of the gravel insofar as it might have affected the taking of the sample.  All this then seemed to be mere conjecture as far as Mr Broadbent was concerned.

598. In any event, Mr Broadbent said that, even if the gravel was removed prior to sampling, the gravel always contained a great deal of soil and detritus which would be deposited on the surface of the treated area over the years by leaching, thus increasing the apparent soil depth which would further dilute the sample.

Armytage Street, Lota

599. Mr Broadbent said that, if this is a concrete raft slab, then AS3660 testing protocols should have been used.  I should note that the Lota site is a perimeter treatment rather than a slab treatment.  Accordingly it is difficult to understand how AS3660 could apply.  Mr Broadbent also referred to a gravel pathway laid by the owner.  This is addressed, satisfactorily in my view, in the evidence of Dr Harris, the owner, and also Dr Kennedy. 

600. Mr Broadbent said that the slab the building was constructed on may have added to leaching due to severe surface water run-off.  As to core-drilling of the slab he again referred to concrete diamond core drills using large volumes of water which affected results. Mr Broadbent was prepared to make these comments without having explored what was in fact done.  He was moreover merely proposing a lot of things with a view, to my mind, of clouding the issue, even to the extent where such matters might be completely irrelevant and, in some instances, as with solubility of the chemicals in water, incorrect.

601. Mr Broadbent says interestingly that core depths were not in accord with the prevailing Australian Standard.  Perhaps this again suggested that Mr Broadbent did not fully understand sampling techniques, and the approach taken by the chemists in this regard, in particular where what is being sampled and analysed is a mass per area.

Jackson Drive, Lockrose

602. Mr Broadbent said that at this property a number of plumbing fittings coming from the slab edge seemed to empty directly on the ground, which would increase the soil moisture content around the property, and exacerbate the degradation of any chemical barriers.  Again, on the basis of the evidence of those more expert on such matters than Mr Broadbent, together with available research, this comment is misleading at best, and perhaps more probably, simply incorrect.  He said he was advised that the soil on the property had a highly reactive large clay content.  He said that breaches in the property had been mostly to the perimeter, and that a perimeter barrier was not provided by Guardian pest control.  Again, he referred to the inadequacy of the protocols for sampling, however, that must be referenced to the non-use of AS3660.  Mr Broadbent raised the possibility of water affecting the results of core drills through the slab, and the drill penetrating the vapour membrane.  Both of these matters I considered erroneous in light of the specific evidence of Dr Kennedy and Mr Lee as to procedures used.

Penhill Street, Nudgee

603. Mr Broadbent said that, with respect to perimeter barrier testing, he understood that Imidacloprid was used for the treatment, and this was not tested for perimeter-wise.  As to the under-slab testing, again he said it was grossly inadequate, misleading, and that insufficient samples were taken.  Again he makes the standard reference he had made in respect of other sites, as to volumes of water from the drilling process affecting the result, an observation made without any regard, in my view, to what in fact occurred in those processes.

Booran Drive, Woodridge

604. Mr Broadbent said the point of entry for termites on this property was foam wrapped around the piping, which suggested to him that the piping would have been installed after the termite treatment.  He said therefore that siteworks and drainage appeared to be the cause of the problems experienced by this particular property, with additionally the perimeter barrier being compromised by builder’s rubble and pine bark landscaping.  Further he said that repairs to correct stormwater run-off may have damaged the barrier.  He said sampling protocols again were inadequate on this job.

605. In conclusion, Mr Broadbent said that there are many reasons for chemicals in soil residues not being detected several years after treatment, and that there is no data available to determine expected levels.  He said that poor sampling protocols would lead to further errors.

606. In his examination-in-chief, Mr Broadbent said that the 1993 Standard as to sampling technique was not so much removed from the current Standard, as it still remains current and has not been formally withdrawn by Standards Australia.  He agreed that the appendix refers essentially to the organochlorine chemicals and that, for that reason, it was withdrawn in 1995.  He agreed further that it was based on sampling, prior to the laying of the slab.  He said nevertheless that he has knowledge from testing prior to the slab the importance of having a wide range of samples because of the great variation that occurs.  He said that the other methodologies had not been developed because they have not found a suitable protocol that could be reliable.  Again I had particular concerns about Mr Broadbent’s qualifications and experience to be giving evidence about such matters such as sampling techniques and methodology, in the face of evidence from those who were clearly better credentialled.  He said nevertheless that what is known is the importance of bulking the samples, and that the wide range of samples varies quite significantly.

607. Mr Broadbent said that he has not really known what happens to these chemicals in the soil over the longevity of the building, and part of the reason that it is not known is that there are such a wide range of variables interplaying in different fashions, in different buildings, in different regions and in different soil types.  He said that is why there is no standard degradation curve which is reliable, and further there is no reliable proven scientific methodology.

608. Mr Broadbent made comment that, whilst the Baskaran research is, to an extent, flawed by the samples being kept in polythene bags, samples kept in glass containers in ideal conditions will produce the longest degradation curve possible for Chlorpyrifos.  The basis for this proposition was unclear.

609. As to Exhibit 72 (Mr Lee’s report) Mr Broadbent said that two samples are inadequate.  He referred to Mr Lee’s comment that the project was limited to being investigative of a specific issue, that is, identifying the break in the chemical barrier. Once this had been demonstrated on one occasion, termites could gain entry.  It is not relevant or necessary to sample and test further.  Mr Broadbent said the issue is not whether there was a break in the barrier, as it is quite possible just by normal and proper application of soil termiticide that there may be a break in the barrier because of the unevenness of the spread of chemical.  He said that the fact that there is a break in the barrier does not prove whether chemical was applied correctly or not.

610. As to the hot water system, he said that heat and moisture would cause more rapid degradation.  He pointed to the fact that Mr Lee, in his own words, accepted the limitations of the work he did by stating, “I did the best with what I had”.

611. As to Mr Lee’s reference to another Standard involving sampling, Mr Broadbent said that he did not think such a Standard was particularly relevant to this issue, the issue being whether a chemical termiticide is applied correctly or not.

612. To my mind, it seemed apparent that Mr Broadbent did not have any knowledge of the other Standard to which Mr Lee referred, or indeed at least did not indicate that he did.  This is particularly so as the other Standard is designed to assess whether there is a particular chemical in the soil which is what these expert analysts/chemicals were essentially, to my mind, employed to do, and which is the nature of their primary investigations and evidence.  The conclusions that they derive from that are based on a probability analysis, given that, in most instances, three samples were taken.  That probability analysis is referred to particularly by Dr Miller, and has not been answered at all by any of the Respondent’s experts.

613. Mr Broadbent was cross-examined.  I have made reference to much of the cross-examination relating to his qualifications and experience earlier.  It is to be stressed, in that regard, that Mr Broadbent accepted that he had a working knowledge only about the chemical Chlorpyrifos that has come from 20 years experience in the field, including studying reports.  He mentioned as well that he had a degree which covers biocide science, which is the breakdown of biocides.  He said that a pesticide is a biocide, and that they were a very important part of the subject course.

614. Reference was made to the Baskaran research paper.  He agreed that he relied upon that for the purposes of his report.  He did, however, indicate that he had to refresh his reading of the study during the course of his evidence.  Essentially Mr Broadbent was saying that there are many different variables which will affect the breakdown curve.  It was suggested to him that there was a fallacy in the Baskaran research paper, in that the samples were stored in polythene bags which could give rise to a distortion of the effect because of the absorption of Chlorpyrifos into the polythene.  It was then suggested that this was exacerbated because there was no test for TCP in the first six months of the trial, with the Chlorpyrifos curve in terms of degradation being particularly steep through this period.  Mr Broadbent’s response seemed to be that, whilst all that might be, there is no scientific proof of the effects which are being suggested, and further that, in respect of all reports in this area, there are flaws and fallacies which can be addressed, depending on which side you are on.  In my view that comment summarised the nature of Mr Broadbent’s evidence as a supposedly independent expert, namely that he was on the “side” of the Respondents.  

615. Mr Broadbent said that there are a lot of variations that simply are not explained and the studies do not explain them.  He said nothing conclusive can be drawn from any of the studies, because no one knows exactly what is happening, nor the causes for all the various things raised in the reports.  This is particularly so, because the reports were all giving different results depending upon the different factors that are interplaying in his view.  In the course of this, Mr Broadbent did not accept that there was a hole in the Baskaran report, although noted that there were holes in all of the reports.  He said the real answer is that nobody knows the answers.  There are two sides of scientific opinion on this whole matter, and it is certainly not conclusive.

616. Mr Broadbent made comment about the polythene plastic membrane placed under a slab as being possibly a real life situation, and to the same effect as the samples in the Baskaran report being kept in polythene.  He agreed that the plastic membrane is not moving under the slab as did the polythene bags, in which the samples were kept for the purposes of the Kookana report.  His response to that was he obviously agreed that there were a whole range of other factors that were not even being considered, other than what is the ideal storage system.  

617. One aspect of his cross-examination at this point was disturbing, in that he mentioned that he was aware of the suggestions in the Racke report that, when one starts with low concentrations of Chlorpyrifos, there is a steep decline in the degradation of the chemical, and that he was aware of why that was so.  When he was asked to state why that was so, he recanted, stating that he would refer to Racke’s paper.  To me that suggested a willingness to agree with the propositions in order to present himself as a witness in the best possible light.  Indeed it does not suggest to me somebody who is a careful scientist, and one who is on top of the subject matter and independent.

618. The impression I had from Mr Broadbent’s evidence was that, as was put to him, what he was trying to do was to confuse the situation and was looking at the studies in a cursory manner without delving into the detail.  On one view that might suggest that he did not have the qualifications to delve into the detail, in that he was not a chemist.  I would also suggest that perhaps he does not have the basis of expertise sufficient to be able to present any worthwhile opinion.  It becomes even more difficult to accept this evidence in light of the fact that he is an employee of PCT, Mr Pearson’s company and was previously involved with the Pearsons and their businesses as General Manager of Rapid Solutions and an insurance agent/broker.  In my view essentially the issue is whether a chemist can sift through the various studies and come to any real conclusions which would allow him to arrive at the expected level of chemical in the soil on each of the sites.  These are, of course, matters for my assessment on the balance of probabilities.

619. Mr Broadbent was cross-examined about whether or not the horizontal barriers had a depth requirement in terms of the Australian Standard.  Mr Broadbent maintained that there was no specific depth requirement as an actual measurement, although conceded that the Australian Standard did require the termiticide to have a “sufficient depth to prevent termite penetration of the barrier”.  Mr Broadbent considered this statement to be meaningless.  Mr Broadbent was then referred to the part of the Standard dealing with scurrifying the contours to form furrows to a depth of 50 mm – 80 mm to retain the emulsion.  Mr Broadbent maintained that that did not define any depth. 

620. He was next referred to the Murray report.  He said that he was aware of the report, although it was not available because it was unpublished at the time that he did his report.  He said that he continued to have a preference for the Baskaran report, as the Murray report focuses on a particularly idealised situation that does not exist in the real world.  In that regard he said that the Australian Standard exists in an idealised situation, and does not look at the practicalities of installation.  

621. Mr Broadbent discussed the “wanding effect” causing differing concentrations across the slab.  Mr Broadbent agreed that, in those circumstances, more than two samples, and in some cases three, would be necessary to give a representative indication of the chemical under the slab, that is on the sandbed under the slab.  He agreed that the danger of tests from Mr Pearson’s point of view is that the tests might be done in areas where the chemical is at its lowest or is lower.  He agreed that a number of tests had been done over a range of sites, and further agreed that, statistically, the more tests that are done, whether it is on the one site or on many sites, reduces the possibility that high concentrations of chemical have been missed.

622. As to the core sampling and problems that he had raised in that regard in his reports, Mr Broadbent said that those problems were raised prospectively, and that he agreed that those problems could be overcome and avoided, if proper techniques are applied.  He said that no detail had been given in the reports as to the manner in which the core samples were taken, although he had read Dr Kennedy’s subsequent reports as to low volumes of water being used and penetration of the plastic membrane, etc, and, in that regard, Dr Kennedy had addressed the issues that he had raised.  

623. Mr Broadbent was next questioned about the degradation of Heptachlor and was referred to the Bess and Hylin report.  He seemed less than clear on the specifics of the report, as he maintained that he had looked at it some time ago.  He said that he looked at the report from the point of view of it being worthy of being brought forward to demonstrate that there is a great deal of debate in the area and a great deal of variation in results which was the whole purpose of his report.  

624. He tended to agree that, subject to “strong water movement underneath the slab”, the sorts of weather conditions experienced in the Bess and Hylin (Hawaiian) tests would not affect a sample of soil from underneath the slab.  He further agreed that there was nothing to suggest that there was any strong water movement underneath the slabs concerned.  He agreed yet further that he would expect the half-life of Heptachlor in a situation of soil under the slab to be more than a half-life of one year, as shown in the Bess and Hylin report.  Indeed he agreed that the reason why Heptachlor was removed from the market and banned was because of its persistence in soil both in the agricultural and termiticide applications.  He agreed that Dr Kennedy’s assessment as to a conservative half-life of Heptachlor under a slab of three years was a realistic opinion.  

625. As to some ambiguous comments in his reports concerning the effect of water on Chlorpyrifos, he confirmed that Chlorpyrifos is not broken down by water, and that it was only the leaching or “run-off” effect, to which he was referring.  That, I must say, was not apparent on the face of Mr Broadbent’s reports as the relevant reference seems to me to be, and be meant to be, referrable to degradation.

626. He agreed that there was no protocol in existence for the testing of Chlorpyrifos after the pouring of a slab, nor was there any current protocol in respect of the tests done for use in the Tribunal.  He agreed further that, where there is no Standard or protocol, then it is appropriate for the scientist supervising the sampling to create his own procedures, and that those procedures adopted should take into account the scientific considerations that are appropriate to the examination and research that is being done.  It was put to him that there might be other reasons, such as commercial, as to why only two or three samples were taken.  His answer is that he agreed, although wondered whether commercial reasons were appropriate.  I must say that I agree with Mr Broadbent in this regard, and that commercial factors are irrelevant as to whether the Authority has established its case against each of the Respondents.

Martin Horwood

627. Mr Horwood gave oral evidence and made a statement which is Exhibit 127. 

628. Mr Horwood is a research officer with the State Forests of New South Wales.  Again Mr Horwood is an entomologist by training having done post-graduate training in biochemistry.  

629. In his report, Exhibit 127, Mr Horwood says that in making estimations as to the expected levels of chemical in soil, consultants should take into account the following factors:

1. The correct rate of application of chemical;

2. The period of time between chemical application and sampling;

3.  The type of chemical barrier installed;

4. The levels of chemical found in the soil samples;

5. The rate of degradation of the chemical used. 

630. Mr Horwood said that a complete and accurate knowledge of all five factors is essential in reaching a valid conclusion about the adequacy of a termite treatment, based upon expected levels of chemical in soil as sampled and analysed.  

631. Mr Horwood said that he considered that the Authority’s consultants had an inadequate and incorrect knowledge of the rate of chemical degradation, and that they failed to consider the type of barrier installed at the sites, which would have had a considerable bearing on the rate of degradation or removal of chemical.  He said, as a result, the Authority’s consultants had unrealistically high expectations of the level of chemical that should have been present in their samples.  

632. Mr Horwood said further that another factor that may have resulted in the coverage being lower than expected by the Authority’s consultants was the sampling methodology, that is, the depth to which samples were taken.  Mr Horwood then went on to deal with why the degradation rate was incorrect in his view, and why the method of sampling would have a significant impact on the levels of chemical recovered.  

633. Mr Horwood referred to the Warner and Lota properties, sampled and analysed respectively by Mr Lee and Dr Kennedy for the Authority.  He questioned Mr Lee’s reliance upon three papers to estimate the expected level of Chlorpyrifos in the soil at the Warner property, and his conclusion which is three-pronged, namely:

· No treatment was conducted;

· A treatment was conducted with concentrations significantly lower than the recommended rate;

· The treatment was not applied evenly around the house to form a continuous chemical barrier.

634. As to Dr Kennedy, he noted Dr Kennedy’s reliance on a paper by Baskaran and others (1999) and Dr Kennedy identifying Chlorpyrifos degradation to be similar to the degradation rate noted for the Adelaide red-brown earth tested in that paper.  

635. Mr Horwood said that, by reason of the conditions employed in all three studies (including darkness and stable regimes of moisture and temperature), Chlorpyrifos was protected from abiotic and biotic factors such as extremes of temperature, hydration, microbial activity, solar radiation, rainfall and physical displacement.  He said that all of these are important factors in degradation or removal of insecticides and their long-term effectiveness.  He said that therefore the relevance of laboratory studies in assessing the performance of Chlorpyrifos in the field must be open to question.  I must say that Dr Kennedy (and for that matter Mr Lee and Dr Miller) recognised the limited value of laboratory tests and factored into their conclusions those limitations.  Further, to an extent, the static conditions under a slab mimic the conditions which may apply in a laboratory.

636. In this context, Mr Horwood said that the estimates of both Mr Lee and Dr Kennedy as to the half-life of Chlorpyrifos in soil, and the levels they claim should have been recoverable, conflict with the results of field trials conducted overseas.  In this regard Mr Horwood referred firstly to a research study by Su (1999) which examined the longevity of a range of insecticides, including Chlorpyrifos applied in sand and covered by simulated concrete slabs in Florida.  He said that the study found half-lives for two different Chlorpyrifos formulations to be approximately four months (120 days).  He said that the study concluded that :

‘”Twenty-four and forty-eight months after application, only negligible amounts of Chlorpyrifos were detected from sand with Equity or Dursban, respectively.”  

637. He noted that the application rates in this evaluation were approximately 80% of the registered use pattern for Chlorpyrifos in Australia.  However, he said that the residues studied by Su were protected from weathering by concrete slabs, and that must be borne in mind.  I expect what he meant by that was that it is effectively an off-set to the effects of the lesser percentage application rate.  He said that, in his view, all things considered, the results indicate that, under field conditions, Chlorpyrifos applied at recommended rates can degrade to negligible amounts in the timeframes experienced between treatment and sampling at the houses at Warner and Lota, and that the estimates by Mr Lee and Dr Kennedy of half-life and expected amounts in the soil were excessive.  

638. He referred further to a report by the Association of Structural Pest Control Regulatory Officials (ASPCRO) in the United States, as to Chlorpyrifos levels expected in soil after extended periods under service conditions.  He said that the purpose of the ASPCRO study was to establish guidelines for interpreting actual field data for termiticide residues in soils.  It seems that a number of buildings in a number of states of the US were given by-the-label treatments of a range of termiticides, including Chlorpyrifos.  At various times after treatment, samples of treated soil were taken and analysed for their termiticide content.  He said that the study findings were presented as the ‘lowest expected threshold values’ in parts per million found in samples taken within 180 days, and that the value for Chlorpyrifos on this basis was 51ppm.  He said that registered use patterns for termite control for Chlorpyrifos in the US are similar to those of Australia, and that the ASPCRO findings should therefore be broadly applicable to Australian situations.  

639. As a comparison, he said that the ASPCRO study showed Chlorpyrifos levels could fall from 1000ppm to 51ppm after only 180 days under actual service conditions, whereas Mr Lee estimated Chlorpyrifos levels should have fallen from an initial 1000ppm to 125 to 200ppm after a period of approximately 790 days; and Dr Kennedy stated that Chlorpyrifos levels should have fallen from 1000ppm to 300ppm after 820 days.

640. On this basis, Mr Horwood said that the expectations of both consultants were unrealistic.  

641. Mr Horwood then went on to discuss the effect of the type of soil barrier on the degradation of Chlorpyrifos.  He referred to the two types of chemical soil barrier described in the Australian Standards, namely horizontal barriers and vertical barriers.  He said that David Pearson of Guardian informed him that horizontal barriers were installed around the perimeter of both the Warner and Lota properties. He referred to the study by Racke (1993) which stated that:  


“The dissipation of Chlorpyrifos on the soil surface is typically more rapid than from the soil profile”.  

642. He said that, on this basis, the dissipation of Chlorpyrifos from exposed horizontal barriers would be more rapid than from vertical barriers, because it is fully exposed to degrading influences such as extremes of temperature and photolysis.  He said that in vertical barriers the bulk of the Chlorpyrifos being in the soil profile is protected from degrading influences.  He said that another factor in the difference between horizontal and vertical barriers is the greater susceptibility of Chlorpyrifos in horizontal barriers to be displaced in residue-laden soil.  

643. He said that more than two years after treatment, the type of barrier (namely horizontal barrier) at Warner and Lota would have had an important bearing on the levels of Chlorpyrifos expected and the degradation of the chemical, and that, because these matters were not taken into account by Mr Lee and Dr Kennedy in estimating the degradation of Chlorpyrifos, additional doubt must be cast upon their conclusions.

644. Mr Horwood next dealt with the depth of the sampling.  He said that neither Mr Lee nor Dr Kennedy make reference to the depth to which samples were taken, and that sampling depth can have an important impact on chemical residues recovered from soil.  He said the reason for this was that soil sampled beyond the treated zone will dilute the chemical, and accordingly, analysis will show artificially low levels present in the soil.  

645. He said that the approved application directions for Chlorpyrifos achieve a concentration in soil of 1000mg/kg or 1000ppm.  He said for horizontal barrier treatments Chlorpyrifos was applied to the soil’s surface at the rate of 50g/m per square metre.  He said that the chemical is assumed to penetrate to a depth of 50mm, hence the concentration of 1000ppm.  He said sampling at the Lota site to a depth of 100 mm in respect of perimeter treatments would have resulted in an artificial doubling of the dilution of any chemical present in the soil.  

646. I should say that Dr Kennedy deals with this by pointing out that all of his sampling and analysis was on the basis of mass per area, rather than mass per mass, which is inherent in Mr Horwood’s calculations.  I have accepted Dr Kennedy’s evidence on these matters and do so in preference to the evidence of Mr Horwood which, in my view, proceeds on an erroneous basis.

647. As to Mr Lee, he says that the failure by Mr Lee to detail the depth of sampling is a serious omission in terms of considering the validity and veracity of Mr Lee’s samples.  I have already detailed the explanation of Mr Lee in this regard during the course of his oral evidence, matters which were not put to Mr Horwood for his comment.

648. Mr Horwood then considered the degradation rate of Heptachlor and Chlordane.  He noted that at the Ferny Grove, Woodridge and Morayfield sites no chemical was found in the soil, whilst at Moggill, Lockrose and Nudgee small amounts of chemical were found in the soil.  

649. Referring particularly to the Moggill site, where small amounts of Heptachlor and Chlordane were found in the soil under the slab of the property, he noted Mr Lee’s calculations as to the expected mass of termiticide in the soil at the site to be 16.5 mg for Heptachlor and 30.5 mg for Chlordane, if treatment had been in accordance with the Australian Standard (rate of the Australian Standard being respectively 55mg for Heptachlor and 102mg for Chlordane).  

650. He said that Mr Lee established that the amounts present in the samples ranged from 4% to 14% of the expected mass of Heptachlor and 2% to 5% of the expected mass of Chlordane.  He said Mr Lee considered the degradation of organochlorines in soil to be quite slow, particularly in a protected situation, such as underneath a concrete floor slab, with a resultant half-life of at least twenty years not being unexpected.  He said that Mr Lee therefore concluded that, for a period of three years and two months between treatment and sampling, there may be a loss of 10% of the original amount applied.

651. He said that the twenty year plus half-life estimated for organochlorines by Mr Lee conflicts with data and published literature.  For example, he said that in the International Pesticide manual, the half-lives in soil for Chlordane and Heptachlor are reported as respectively 1 year and 9 to 10 months, when used at agricultural rates.  He said further that Edwards (1966) reports the time taken for 95% of Heptachlor and Chlordane to disappear as 4 years and 3.5 years respectively.  

652. He next referred to the work of Bess and Hylin (1970) which gives a further indication of the relatively rapid loss of Heptachlor and Chlordane from soil, examining, as they did, the persistence of several termiticides in a range of Hawaiian soils.  He said samples in that instance were taken seven years after placement and analysed for termiticide, with respectively chemicals remaining at 2.3% to 2.9% for Chlordane and 0.7% to 1.5% for Heptachlor.  

653. Mr Horwood said that accordingly far more chemical than 10% estimated by Mr Lee would have been lost over the period between treatment and sampling at the Moggill site of three years and two months.  He said further that, under field conditions, Heptachlor and Chlordane applied at recommended rates can degrade to negligible amounts in the timeframes experienced between treatment and sampling, not only at the Moggill site, but at the other properties, namely Ferny Grove, Woodridge, Morayfield, Lockrose and Nudgee.

654. His conclusions were that the amounts of chemical the Authority’s consultants expected to find in the soil at the properties investigated were excessive, and that the expectation arose primarily from a flawed understanding of the rate of chemical degradation in the soil.  He said further that, given the period of time that had elapsed between treatment and sampling of the sites, the absence of chemical, or the presence of small amounts of chemical, may have been a consequence of natural degradation, and that there is ample evidence in the obvious literature to suggest such a scenario.  He said accordingly the levels of chemicals present in the soil at the properties do not necessarily indicate that the treatments breached the Standard or the product label.  

655. As noted, Mr Horwood gave oral evidence.  In his examination-in-chief, he was referred to Exhibit 67, which is the further report of Dr Kennedy upon the various responses of the Respondent’s consultants to Dr Kennedy’s original report.  

656. In perusing Exhibit 67 Mr Horwood makes the following points:

· He considered that Dr Kennedy tended to discount the validity of the ASPCRO study on the basis that the ASPCRO procedure involved the removal of the top inch of soil, which resulted in the removal of treated soil, leading to lower levels of chemical detected.  Mr Horwood says that ASPCRO was sampling invertible barriers, which would have uniform pesticide content throughout their full depth.  He said accordingly, the removal of the top layer would not have the effect attributed to it by Dr Kennedy, as the concentration of pesticide in a vertical barrier would be consistent throughout.

· Mr Horwood referred to Dr Kennedy’s analogy with a forensic toxicologist being in a position of having to examine or attempting to examine a body, some time after death as opposed to immediately after death.  Dr Kennedy made the point in that instance that the toxicologist would be required to extrapolate beyond the point to come to a conclusion.  Mr Horwood said that that suggests that it is better to come up with a figure, than simply to say that the trail has gone cold.  He said the analogy is more to the EPO doping in the Olympics and the fact that baseline studies were undertaken, where athletes were administered with known doses and tracked over a period of time, so that there would be a reliable baseline (a benchmark) from which to draw inferences as to whether other people had been taking artificial doses of EPO.  He said similarly, with soil contamination, he considered there was a need for data to be generated in a realistic manner before accurate predictions can be made as to the level of pesticides that would exist in the soils over a given period of time, and that that is not what Dr Kennedy had done.  He said that Dr Kennedy had relied upon laboratory trials by Baskaran which were conducted under highly synthetic conditions.  

657. Whilst this makes the whole process of attempting to obtain a relevant sample some time (years) after application very difficult, it seems to me nevertheless that great care would have to be taken in each instance to ensure, in all of the circumstances (in particular the variables involved in degradation of chemical), that the degradation of the chemical is not at a greater rate than had been predicted on the basis of studies.

658. Mr Horwood said that Dr Kennedy also attempts to discount the Su study on the basis of certain caveats of the authors of the papers involved with that study to the effect that the trials were of a small scale, and that the soil may not always have been the same as in real life situations, with the result that the papers have limited value in predicting breakdown rates of the chemical.  Mr Horwood considered this merely a “wild caveat” by the authors and further considered that:

· The studies are field studies and are not conducted in artificial situations such as the Baskaran study; and

· The period in the Su study was a period comparable between application and sampling to some of the sites subject of this application.  

659. The suggestion by Mr Horwood that the author’s caveat is a “wild caveat” did not seem to have any real basis other than being in the nature of a comment which was out of line with the main thrust of the report, and accordingly the essentiality of his hypothesis.  Indeed it seems to be, on one view, overly protective of the Su study.
660. Indeed Mr Horwood went further and said that, with regard to the caveats by the authors of the Su study, similar caveats could also be raised about the lab studies relied upon by Dr Kennedy and Mr Lee which were conducted under artificial conditions.  He said that samples in laboratory studies were not exposed to extremes of temperature as would have occurred in the field, nor to displacement of residue-laden soils, which could occur in the field.  He said further that there are stronger potential complications in extrapolating from laboratory trials than from field studies.  I consider Mr Broadbent’s comments here to be most relevant to the issue that I am to determine on the balance of probabilities.

661. As to Mr Lee’s like comments upon Mr Horwood’s responses to his original report, Mr Horwood noted as follows:

· Mr Lee suggested that he allowed a total of 90% loss of chemical for all factors, including a 10% loss for degradation of Heptachlor.  Mr Horwood said that that does not take into account Mr Lee’s gross overestimation, in his view, of the half-life of the organochlorine, Heptachlor; and

· Mr Horwood would place greater store in results of field trials, which are more reliable than the kind of data upon which Mr Lee relied, and upon which he bases this expectation as to the amount of chemical remaining after a given period.  

662. Mr Horwood considered that Mr Lee was very selective in his review of literature, such review being inadequate, in that it only drew upon references that supported Mr Lee’s original contention.  

663. Mr Lee referred to reducing the amount by one half for other potential losses.  Mr Horwood’s response was, “why choose a half, why not nine-tenths”, and that it is merely illustrative that Mr Lee is operating in the dark. There is not a lot of objective information to draw upon, and accordingly any estimate being relied upon by Mr Lee should make people very cautious in accepting the conclusions, upon which they are based.

664. Mr Lee referred to the registration of Chlorpyrifos as being up to five years south of the Tropic of Capricorn, and that it now shows efficacy up to ten years or more, and that this suggested that a certain level of residue after those periods would be found.  Mr Horwood said that these life-expectancies on the label are merely based on efficacy, being the time periods for which termites will be controlled, and that they are not based on soil analyses.  He said that Chlorpyrifos will be active down to very very low levels in controlling termites, but that, just because you have efficacy at those levels, that does not indicate the proportion of original chemical applied.  I must say that Mr Horwood’s reasoning in this respect is less than clear.

665. Mr Horwood was cross-examined.  

666. He confirmed that Chlorpyrifos might be active as a termiticide down to five parts per million, and that that would be picked up in a chemical analytical test.

667. He confirmed further that he was an entomologist by training, and that he studied chemistry at university, having done post-graduate training in biochemistry.  He said he liked to describe himself as an entomologist.  Later, in cross-examination he agreed that in respect of matters then being inquired into, it would help being a chemist, suggesting that his expertise was in the area of entomology rather than chemistry.  

668. Nonetheless, he was taken to the degradation rate of Heptachlor.  He said that most degradation studies are based purely on biocide or termiticide efficacy, that is the length of time a treatment actually prevents timber being attacked by termites.  He was evasive at first, when it was suggested to him that the pesticide manual, upon which he relied, dealt with the application of Heptachlor at agricultural rates.  He said, in particular, that, in one case, it makes reference to that.

669. He said it would seem to be a reasonable statement that the half-life of Heptachlor is going to be longer, if it is under a concrete slab (if it is soil under a concrete slab), and therefore to a point protected from the elements, than, if it was out in the open, such as a horizontal barrier.  He said in the absence of data he would be wary of accepting that statement in more absolute terms.  Other expert witnesses for the Respondents had less trouble than Mr Horwood in accepting the same statement.

670. He was next referred to the Bess and Hylin research which he agreed was conducted at the Hawaiian University.  He agreed that the tests were conducted in such a way that the soil was taken, mixed in a concrete mixer with the chemical, and was then deposited into exposed post holes.  He agreed that the post holes, and therefore the samples, were fully exposed to weather for a number of years.  He agreed further that there was a transference of the different pesticides in the various post holes to other post holes, and that there was contamination of the pesticides from particular post holes into the surrounding countryside.  In fact his response was that there was contamination that the scientists could not explain.  He said nonetheless that the contaminations were at very very low levels.  

671. He agreed that Heptachlor, as a chemical and as a general proposition, is quite a persistent pesticide, and that it attaches to the soil.  He agreed further that one does not ignore the distinctions between the circumstances that were present in the Bess and Hylin test and the circumstances that are present in soil under a slab.  He seemed to agree that there would be very little change of temperature under a slab, or at least that there would be protection from the extremes of temperature which would occur in a horizontally-treated area.  He conceded that organochlorines had been recovered (he had done so himself) quite regularly and successfully from core samples under slabs.  He agreed further that soil under a slab has a fairly stable environment, protected from landfall and from extremes of temperature, although said that he could not rule out whether a whole new set of circumstances would be introduced.  He agreed that that was a matter of speculation, and that it was a data-free zone.

672. As to his reliance upon the Edwards research he agreed that Edwards studied the half-life of Heptachlor in soil applied at two pounds per acre, that is to say, at agricultural rates, rates which were much lower than the rates that were applied for termiticidal rates.  He did not agree that the half-life of Heptachlor increases as the concentration increases and wanted to know the authority for that.  In that regard he was referred to Edwards research (page 86) which states:


“The degradation of organochlorine insecticides such as Aldrin, Lindane, and DDT proceeds more slowly at greater application rates.”

673. He said that, whilst Heptachlor is an organochlorine just like DDT, Lindane and Aldrin, one reason why those chemicals might perform differently from Heptachlor was because they were different molecules.  He agreed, in this context, (as I have previously noted) that he could not say too much about this as he was not a chemist.  He used the words: “That doesn’t help me, no”.
674. He did not, for that reason, agree that the Edwards research could be discounted because it was in completely different circumstances, namely application at agricultural rates.

675. As to the pesticide manual (again, a document upon which he relied) he agreed that the rates were lower, but raised the same point that it has not been demonstrated definitively with organochlorines (and particularly Heptachlor) that there is an association between concentration and its half-life.  That is a statement which of course, goes against the statement of Edwards, to which I have referred above.

676. He was referred to the Bess and Hylin test and it was put to him that the scientists there physically lost a proportion of the chemical, and that it had not degraded.  He did not agree with that, saying only that very low concentrations were detected at other points beyond the actual point of application, and that there was obviously some displacement.  It was put then that surely, if there was contamination, then scientifically the report could not be relied upon, as establishing a half-life of Heptachlor of one year.  He agreed that some caution may be required when making an estimation of half-life based on the figures of Bess and Hylin.  

677. As to the Edwards study, he agreed that that was not an underslope situation and that the application was at much lower rates.  Strangely, he pointed out that the application of agricultural rates was for one of the chemicals, but the report did not make the same distinction with the other chemical.  It was then pointed out to him that the distinction in fact was made for Heptachlor, which was what was now being discussed.

678. He was referred to the pesticide manual which specifically stated:


“Similar degradation pathway occurs in moist soil.  The half-life in soil is 9 – 10 months when used at agricultural rates.”

679. It was put to him then that the test is all but useless, and he responded that it was not when it was taken into consideration with the Bess and Hylin study, and that there is a contingent pattern emerging that cannot be discounted.  Again these were not matters specifically within Mr Horwood’s expertise.

680. The matter of degradation rate of Chlorpyrifos was then discussed and reference made to the study of Baskaran and also Murray.  

681. As to the Baskaran report, he agreed that polythene bags were used to store the samples, and for that reason Dr Kennedy discounted the Baskaran test to some extent.  In response to that Mr Horwood referred to a statement by Dr Kennedy in one of his reports, in the following terms:


“Because of single certain environmental conditions in a very limited range of soils we used, the work should be valued more for its comparative data between termiticides than as an assessment of the likely performance of Chlorpyrifos under real conditions in service.”

682. He said that there was a contradiction, in his view, in Dr Kennedy paying great heed to the results of the Baskaran study in those circumstances and to base estimations of the performance of Chlorpyrifos under conditions in service.  

683. He confirmed his preference for field investigations when making inferences, stating that laboratory studies do not take into account all of the gamut of environmental influences that may affect an outcome, and that accordingly they should be treated with caution initially.  He agreed with Racke’s conclusion that higher rates of Chlorpyrifos degrade proportionately slower, and was aware of the apparent reason for this, namely that the higher levels of Chlorpyrifos has biocidal effects, that reduce decomposition of Chlorpyrifos.  

684. Reference was then made to the ASPCRO tests and to the removal of the first half-inch of soils.  It was put to Mr Horwood that there was nothing on the face of those tests, or in the literature, to show that it is in fact a test for vertical barriers.  Mr Horwood agreed, although said that he had seen the initial scientific protocol that was to be implemented to derive the figures that were published.  He said that the website was incomplete.  He said that the results of the ASPCRO tests pertained to, and can be extrapolated to, horizontal and vertical barriers, but there might be different levels for those. 

685. On its face Mr Horwood’s evidence was credible and reliable, however in cross-examination there were real reasons to question the basis for, and his reliance upon, the three reports that he did, namely the Edwards, Bess and Hylin and the ASPCRO reports, including his failure to take to account (criticisms which he made of others in other respects) for discounting factors.  Indeed each of those reports appeared to have deficiencies in considerable respects, insofar as they can be extrapolated, or transposed, to the situation in which chemicals are being applied for termiticide purposes.  Mr Horwood seemed very reluctant, particularly in questions which dealt perhaps outside his more immediate specialty of entomology, that is to say, dealing with matters of chemistry.  His reliance upon the literature perhaps explains why he seemed to rely upon the literature in more simplistic terms than did the expert chemists.  

686. Mr Horwood does, however, raise some real concerns about the variable factors which impact upon degradation rates.  He suggested that this is both for Chlorpyrifos and for Heptachlor, although I would have thought, on the available expert evidence, that such matters would reflect more upon Chlorpyrifos than they would for Heptachlor.  Indeed Heptachlor seems, on the evidence, to be a far more persistent chemical in the soil which was, after all, the reason why it was banned.  Further there is the added question of the distinction between the tests on soils sampled from the horizontal barriers, and the tests on those soils sampled from under slabs.  Clearly there is, on the evidence, a real difference between these two areas. 

687. On balance I considered Mr Horwood’s evidence upon matters of degradation of the chemicals to have been unnecessarily selective and restrictive in its conclusions, perhaps resulting from his lack of specific expertise in that area of chemistry which deals with such considerations. Indeed, considering his evidence as a whole, I have concluded that the evidence of the Authority’s expert chemists Dr Kennedy, Dr Miller and, to a lesser extent, Mr Lee, is to be preferred on such matters to the evidence of Mr Broadbent.  Further I consider that it is only the expert chemists who can, and have, endeavoured to arrive at site-specific conclusions relative to the available research and its shortcomings.

Percy Bartrum

688. Mr Bartrum gave oral evidence and provided a statement, Exhibit 61.  He said that he is the Director of Taskmoon Pty Ltd, which purchased the business of Guardian from Pest and Weed Control Services Pty Ltd on 1 October 1999 (in fact, the date of transfer, the evidence suggests, is 4 October 1999).  He said that after purchase of the business he moved from the premises previously occupied by Guardian.  He said that the only documents given to them relating to previous work were approximately twenty boxes of Part A and Part B certificates and no other documents.  

689. He said that some time later they received a summons from the QBSA for any relevant documents.  He said he complied with the summons by producing the Part A and Part B certificates.  He said that he was unaware of the existence or location of any other documents relating to the business run by the Pearsons (Guardian).  In oral evidence he said he purchased with the business certain computer hardware including two databases – one was Tracker, which related to a call-up period for certain services for customers and follow-ups and the scheduling of commercial work. This related to 12 month inspection notices in respect of pre-construction work and an historical record of site addresses.  He confirmed that there was not a lot of detail on this database, the database not including for example, the amount of chemical or who performed the work.  The other piece of hardware was Doctrieve, which related to annual inspections, reports and post-construction work.  He said that no documents regarding pre-construction work were kept on this system.

690. He said that no archival disks were purchased with the business.  As well, there were no financial documents and no documents regarding purchase or consumption of chemicals.  He said a monthly summary of expenses over the previous 14 months was supplied when he was looking at purchasing the business.  He said this was a one page document comprising essentially gross turnover and net figures.

691. He said that he was aware that Guardian obtained chemicals from Chemical Enterprises, and that the company was associated with Guardian.  He said however, that there are no documents regarding these sales that he has in his possession.  He said that he had some employee records, but no monthly audits of chemicals, either on computer or in hard form.  He said that he had never seen such documents.  He was shown Exhibit 29.  He confirmed that he had never seen that document or anything like it.  He said likewise he had never seen a book which had been kept manually, showing the same type of information.

692. He said that he was not aware of any contracts or copy contracts that Guardian had with builders.  He said, when the business had been purchased, all documents had been packaged and taken with them, and that the only Guardian documents destroyed were certain stationery.  He said that he arranged 20 boxes of documents to be prepared and produced further to the summons directed to Taskmoon by the Authority.  He said 17 of these contain Part A and Part B certificates and three boxes were construction documents.  He said that a further two boxes which he produced contained work orders, since he had taken over the business.  Those have since been returned to him.

693. He said that, as to Judy Satchwell, her termination had not been pleasant.  He said that Virginia Johnson had been employed by Guardian as an operations person.   As to Judy Satchwell’s second statement, he said that he had seen no minutes of meetings nor internal memos, except for some notes on personnel files regarding performance.

694. He said that he cannot recall any particular visit by David Pearson or a meeting with Judy Satchwell as to production of chemical records nor any enquiry.  He said that David Pearson visited their new premises regularly.  He said that David Pearson had expressed dissatisfaction with his release of documents pursuant to the summons.

Dr Harris

695. Dr Harris gave oral evidence.  She did not provide a statement.  Dr Harris is the owner of the house at Armytage Street, Lota, one of the sites from which the Authority took samples.  Dr Harris confirmed that there was a point of entry of termites at a down pipe at the north-east corner as inspected by Mr Peters.  She said as well there were other multiple points of entry.  She said that the river stone which was placed on top of this area was placed in about November 1997, and was simply placed on top of the ground.  She said there was no termite activity in that gravel stone, and that the termites appeared to have been burrowing vertically upwards.  She said that there had been no digging in the ground around this area, nor had there been any activity by dogs.  She said that the dog she had was a 2.2 kilogram toy poodle which generally was kept inside.  She said that the gravel or river stone was placed so that people walked on stones, not dirt.

Raymond John Lewington

696. Mr Lewington gave oral evidence and provided a statement, which is Exhibit 102.

697. In his statement, Mr Lewington said that he started with Guardian in the 1980s and worked for Guardian for approximately six years, when he left and worked for Exapest.  He returned to Guardian after being approached by Robbie Ball, who was a manager of Guardian.  He was re-employed by Guardian in 1988 and worked there until about January 1995.

698. He agreed that he was not at Guardian during the changeover from Heptachlor to Dursban.  He said that Guardian had previously been using Dursban prior to July 1995 on certain commercial sites that were controlled by unions.  He said that, in the main, he did domestic work, although did the odd one or two pre-slabs, if someone was sick or on holidays or otherwise indisposed.  He said only a few weeks after he returned to Guardian for his second stint, Robbie Ball, the then manager, left and never returned.  As a result, Mr Lewington said that he became technical manager until he left in January 1995.  He said in his management role he took all the certificates from applicators, and did totals of meterage sprayed and chemicals used to ensure that applicators were not using too much chemical.

699. Mr Lewington was cross-examined at some length about this aspect, saying that essentially what this system was meant to do was to evaluate whether applicators were using too much chemical.  He said it was not often the case that too little chemical was used.  He said that an indirect reason for doing it was profitability, although he did not, to my mind, provide a satisfactory answer as to what the actual reason was for the system, dismissing as particular reasons accounting for any stolen chemical (a matter to which he referred in his statement) and profitability.  He said that the prime concern was to make sure the applicators were doing the right thing, although he did not expand particularly upon what the right thing was.  In any event he said every week he entered the returns, and at the end of each month did a tally to get a broad picture of the way things were going.  He said that that would have been for four years from 1990 to 1994.  He said effectively he took over whatever the system was already that was in place, however he made improvements and refinements to it.  He said he was not aware of any policy at Guardian of trying to get technicians to use less chemical.

700. He said there was no situation where technicians were given too many jobs, so that they could not apply at the right rate.  He said that any technician who claimed that he had put down less chemical, because he had too many jobs to do, would just be making up stories.  This evidence is at odds with the evidence of Mr Everden who produced a diary to corroborate his claims.  He was referred to Mr Everden’s evidence.  He said that the average expected jobs per day would be six to ten jobs per day.  When he was asked, how many jobs could be expected with four hours driving per day, he seemed disbelieving that four hours travelling could be expected, as each technician had particular areas, and accordingly the maximum travelling between jobs would be ten to 15 minutes.  He said that nevertheless up to six to seven Part B treatments could be done in a day, with four hours travelling per day.  He qualified this yet again to say that technicians would commonly work 12 hours per day.

701. He said that he could not believe that Mr Everden had been allocated more than six or seven jobs a day.  He said that no technician had the number of jobs per day, namely 12, that Everden suggested.  It is, as I have found, clear that Mr Everden’s evidence on this aspect, supported as it is by diaries, is to be preferred to that of Mr Lewington.

702. As to the technician De Bray, he said that he knew Mr De Bray, and that it was not correct that he had not told him why he was being terminated.  He said that Mr De Bray was terminated simply because of the university job, and the fact that he had flooded that site and caused the company a lot of expense.  He said that he had had discussions with David Pearson after that incident, and they had decided De Bray had to go.  He said it was not correct that he terminated Mr De Bray because David Pearson had told De Bray to cut down on the amount of chemical that he was using and De Bray had not complied.

703. As to the “audits” he performed, he said that he did his calculations simply on a square metre basis and what he knew would be required for certain areas.  He said in those days the areas were not large.  He said he disagreed that his responsibility or duty at Guardian was to maximise the company’s profit.  I thought this an unusual statement for a manager within a company of Guardian’s size, notwithstanding that, as Mr Lewington said, he was not involved in the financial side of things.  

704. As to chemical usage he said that, if his “audit” showed that a technician was using significantly over the amount of chemical that he should have been using, then he would have made mention of it to him.  He said that that was not, however, pursuant to a direction to cut down on the chemical used.  

705. In re-examination he said that he had prepared a technician’s manual, a copy of which he supplied to each technician, keeping five copies in the office.  Amongst other things, he noted in the manual the application and mixture rates, and that these were all in accordance with the Standard.  He said as a manager he would know if there was any policy at Guardian to use less chemical at lesser rates.

706. Mr Lewington said that, when he was at Guardian, they were concerned about quality control and about doing a good job.  He used to take soil samples and take them to a laboratory to get them checked to ensure that the technicians were applying at the right rates.  He said that these would be random checks from the slab, the sample being taken of the sprayed area.  He said there was no instruction to technicians to use less chemical, and that again he would know about it if there was.  

707. Mr Lewington appeared to me to be an honest witness, although very loyal to the Respondents, having had a long association with them.  Notwithstanding, I consider that he would not have provided statements such as he did, unless he believed what was in the statement.  It is clear however from my finding in respect of Mr Everden’s evidence that any such belief could well have been mistaken or based on incorrect information or recollection, perhaps reflected, in part, by his loyalties.  In any event he was only at Guardian up until January 1995, and prior to the introduction of Chlorpyrifos in July 1995.

Judith Ann Satchwell

708. Mrs Satchwell gave oral evidence and provided statements, Exhibits 114 and 115, the latter being a statement filed by leave and dated 5 February 2001.

709. In Exhibit 114, Mrs Satchwell said that she had been working for Guardian since April 1998, until it was sold in October 1999.  She said she came to Guardian as an operations supervisor, having previously worked with Flick, another large pest control company.  She said she had been in the industry since about 1988, when she completed courses at TAFE in the pest control area.  She said that her services at Guardian were sought by Graham McDonald, who was previously a manager at Flick and she had known him in that capacity.

710. She said when she came to Guardian she was to work in the commercial division, although later her job encompassed the supervision of the pre-treatments area as well as the commercial area.  She said her job was an operations role in charge of all the scheduling, and generally just making sure that the work got done.

711. She said that she attended meetings of technicians employed by Guardian, although she did not know Porter, Burmeister, De Bray, William McDonald, Ward or Everden.  She said that she did know Douglas Yarrow, Alastair Imrie and Darryl Barbi, and that they would have attended these meetings.

712. She said that there were no meetings which she attended, where David Pearson had suggested to his technicians that they apply less chemical than they should.  She said that she was aware of the normal day-to-day running of the company, and as far as she was concerned there was no practice at Guardian to deliberately use less chemical than should have been used.  

713. She said that, as she understood the Standard, it was quite legitimate to decrease the volume and increase the percentage, when the site required it.

714. She said an audit of the amount of chemical was done on a weekly and a monthly basis.  Her involvement in this area was at the introduction of Graham McDonald.  The information was then being placed on a computer.  She said she took the information from the certificates.  She said that she did the audit right through until Guardian was sold.  She said that there were occasions when she and others would have to say to the technicians that they were not using enough chemical, but that would only be a very small percentage of occasions, and might have been because they had miscalculated how much was in their tank.  She said that she did not remember ever telling anybody that they used too much chemical.  This evidence seems at odds with the evidence of Mr Ray Lewington that the audits he performed were to ensure that too much chemical was not used and that it was not often that too little was used.  She said that technicians were never denied the chemical they needed, nor were they, in her view, given too many jobs during a day, so that they had to spray less because they could not do all the jobs allocated to them.  She said that there were times, when there were busier days.  She, in any event, received no complaints from technicians in that regard.

715. She said that she did not have much to do with Douglas Yarrow, and that she did not schedule his work.  She said interestingly in her statement that his figures were always spot-on, so that meant to her that he was using the right amount of chemical, and she had no reason to believe that he was not doing the jobs properly.  

716. During the course of her cross-examination she stated that the aim was 0.11.  She was asked whether Mr Yarrow was always 0.11. She said that, while his figures did vary occasionally, over a month they “came up fairly much” 0.11.  She said that on a weekly basis they could have gone as high as 0.14 or 0.15.  She said that she had no recollection of specific figures.  In this context she was asked why then she mentioned in her statement that he was always “spot-on”.   She said that this was a general statement and was not supported by any specific recollections.  She said that the written statements she made were generally right.  This exchange, seemed to me, to strike at the reliability of the specifics of the statement which she made and her evidence generally, although she seemed otherwise to be an honest witness.

717. She confirmed that she was entering material into the computer between July and October 1999.  She stated that she received instructions through a Virginia Johnson from Percy Bartrum, and that, upon Mr Bartrum taking over in October 1999, he no longer wished to continue preparing the audits.

718. She confirmed that the audits were weekly and monthly, and that they had been stored in the computer when Mr Bartrum took over.  She conceded that there would be several months stored on the computer.  She said that she saw some of Mr Bartrum’s staff deleting material off the computers.  Again, she conceded that she did not mention this in either of her statements.

719. She said that she had done none of the audits prior to the time when they were computerised.   She said that she had seen some old audit documents kept in a cabinet in Graham McDonald’s office, and that she thought these were disposed of between 4 October and 16 October 1999.  The evidence is clear that 4 October 1999 was the date of transfer of the business, and 16 October was the date when Percy Bartrum changed business premises.  She said that of some of the current audits in which she had been involved, hard copies were kept in a folder on her desk, and those were taken with her to the new premises, although were later destroyed.

720. She said that in completing the audit she followed what Graham McDonald had told her to do and had not delved into the system behind the audit, but simply followed what he said about the figures.  She said that he mentioned the aim of the figures was the figure of 0.11.  She agreed that she had not mentioned this in her statement and had not told Mr Barry Marsden, the solicitor who took her statement in the office of PCT (one of Mr Pearson’s companies).  She said, upon being asked about the audit, that all she could remember was what she put in her statement, and that she could not answer why she did not mention 0.11.  She denied that the real figure is 0.05, and that was what Graham McDonald had told her.  In fact, in answer to questions from myself, she confirmed that the context in which Graham McDonald had told her of the figure of 0.11 was that he said words to the effect that it should come out at 0.11, and that that was the figure that they were aiming for, as the standard.  She said there was no mention in that context of the Australian Standard.

721. None of this, as I have said, was put to Graham McDonald.  In these circumstances, I do not agree with the Respondents’ submission that Graham McDonald “could not have told her that he was aiming for 0.11 if he still believed that 0.05 was the figure” and that this is conclusive proof that his evidence is false.

722. It seems to me that Graham McDonald would not have confided the figure of 0.05 to her as it implicates her and spreads information that Graham McDonald might not otherwise have thought it wise to spread.  Further, on his evidence, he was most concerned about the target of 0.05, and had been expressing those concerns to Mr and Mrs Pearson.  He said as well that that was one of the reasons why he resigned.  It seems to me that Graham McDonald would not have been happy to have been involved with a figure of 0.05.  In those circumstances Graham McDonald, in my view, would have been more likely to have informed a new employee, such as Judith Satchwell, once he realised what the target was in terms of the Australian Standard, that the Standard aimed at was 0.11, as this was, on his evidence, the standard which should be achieved.

723. Again, as to certificates being signed off without the work being done and an audit being performed later, Mrs Satchwell said that that was not company policy, and she knew of no instances in which that had occurred as far as she was concerned.  As far as company policy was concerned she could only say what Graham McDonald had told her.  None of this, of course, was put to Graham McDonald for a response.  I concede that it came up during cross-examination and not examination-in-chief.  It was not, however, included in her statement, when clearly it was vital information, and, one would have thought, should have been part of her statement.  The fact that it was not part of her statement, with the consequent lack of opportunity for Graham McDonald to have responded, must reduce the weight to be given to it.  Indeed, as I have noted above, I think the inference is from Graham McDonald’s evidence that he would not have thought it desirable to have confided his management problems to her, as she was a new employee brought across at his instigation from Flick, and that he would not have wanted to have had suggested to her that he was having problems with his superiors, the Directors, Mr and Mrs Pearson.  It is to be remembered that she took over the audits only after Graham McDonald became responsible for them and was putting them on the personal computer.  Graham McDonald’s evidence is that he only became aware of the relationship between the target of 0.05 and the Australian Standard when he became responsible for the computerisation of the audit figures.

724. Mrs Satchwell also said that she was not aware of any direction that the emulsion should be applied at 2.5 litres per square metre at 2% concentration, nor was she aware of any direction that certificates should be filled out at 5 litres per square metre at 1% concentration, notwithstanding the aforementioned direction.  As this was in fact, on Mr Pearson’s evidence, the policy of the company, one wonders whether Mrs Satchwell had any real knowledge of the company’s policies and, for that matter, and perhaps more pertinently, what was not company policy in her view.  Further, it seems to me, any policies which might have been illegal (in terms of concentration or certificates) would not have been necessarily confided to her as a new employee.

725. As to her statement (Exhibit 115), Mrs Satchwell said that she had been phoned by David Pearson that morning and had been asked what documents had been taken across when Mr Bartrum moved premises in about 16 October 1999.  She said that, between 4 October and 16 October 1999, certain documents had been disposed of in the old premises, for example old diaries, old memoranda, old returned letters and old scheduling sheets, and any internal records.  She said that the instruction from Mr Bartrum had been to destroy anything not required for tax purposes, and therefore not to take them across to the new premises.  She said that, in this context, she believed that the chemical records were destroyed, although she could not say about the audit documents and who destroyed them, and when.  All she knew was that, when they arrived at the new office, the old audit documents had not been transferred across.  She said that the last six month’s audits which she kept in a folder on her desk were taken across to the new office although they were later destroyed as well.  They were destroyed, she said, because Mr Bartrum had determined not to continue to keep those records and therefore they were of no use.  She said that Virginia Johnson, the new head of the operations section, had told her of Mr Bartrum’s decision in that regard.   She agreed that Virginia Johnson would have personal knowledge of what was on the computers at the time of the changeover.  She said that there was no destruction of documents before 4 October, which was the date of the transfer of the business.

726. She confirmed that, when Graham McDonald left, the business at Guardian was controlled by a management committee, consisting of Messrs Wallis, Schmidt, Kelly and herself.  

727. As to the statement of Mr Imrie (Exhibit 23) she said that paragraph 14 on page 2 was not correct.  Her statement in fact deals at length with Imrie and what she thought of him as a worker.  She obviously had little regard for his work habits and work ethic.

728. In Exhibit 115, her most recent statement, she said that she assisted in the packing of documentation prior to 16 October, when the move was made.  She said the documents moved were restricted to commercial files, copies of work orders, personnel records, scheduling sheets and internal records.  She said at the new premises, any documents deemed not to be relevant to the new company were disposed of (she clarified this in her oral evidence by saying that any documentation not relevant for tax purposes was disposed of).

729. She said that she remembered David Pearson visiting the new premises early in the year 2000 looking for various records, including chemical audit records and computer records, and she told him that these had already been disposed of.  This, of course, suggests that Mr Pearson was not aware of the fate of these documents and played no part in their disposal.

730. I consider Mrs Satchwell to be largely an honest witness, although, in my view, her recall was, at times, less than satisfactory and her involvement at office level, at least whilst Graham McDonald was general manager, was on the periphery and clearly not such as involved her directly, or made her aware of, all company decisions.  In this regard she was not, for example, aware of Mr Pearson’s instructions as to use of chemical at higher concentration and lower rate and the resultant filling out of false certificates.

Margaret Fuller

731. Ms Fuller gave oral evidence and swore to a statement (Exhibit 113).  Ms Fuller said that she started at Guardian on 19 November 1992 and finished there on 29 May 1999.  She said that during that time she had a lot of different responsibilities at Guardian.  She said she started off in Operations doing jobs and allocating jobs to the various applicators.  She said that on occasions the applicators were a little bit pushed, but, if they were running late, they would let her know and she would inform the concreter as to the Part A treatment and generally hold off on other jobs and juggle other technicians if required.  She said she disagreed that there was a system of giving the applicators too many jobs, such that they could not complete them properly.  I should note that it was Ms Fuller’s responsibility to allocate jobs.

732. Ms Fuller said she was responsible for providing chemical to technicians for both the products OPTEM and Dursban.  She said that the system of allocating chemical was that the applicators would tell her what chemical they needed, and they would then take the number of drums required from the store.  She said her job was to make sure that the number was correct, and that that was what they, in fact, took.  She said there was no system of rationing chemical to the applicators or giving them most of what they needed to do their work.

733. She said that in the last few years she was with Guardian she was responsible for doing the weekly audit of chemical use.  To do this she said she would get the stocklist and take the square metreage of the certificates, and with that information then work out the figures and post the correct figures for each particular sort of job in the correct column in the audit book.  She said there were columns for “underslab”, “miscellaneous”, “perimeter treatments” and “commercial work”.  She said the square metreage told Guardian what was happening in homes, what was happening in commercial work and the overall thing was to tally up the square metreage of chemical used.  She would then be able to audit the amount of chemical used to make sure that applicators used the correct amount of chemical.   To do this she said that, on the last day of the week, the applicators would inform her as to the quantity of chemical they had on hand.

734. She said that the audit system was simple, and that the correct answer in terms of the calculation was at least 1.0% which meant that technicians were using the right amount of chemical.  She said however that one might get one week a technician using 0.9 and the next week it might be 1.1 and that might be because of their incorrect estimate of the amount of chemical they had in their tank from one week to another.  I took this to mean that over the month the problems involved with the variations in weekly figures could be averaged out.  

735. Ms Fuller said that the audit was done both each week and each month the whole time she was at Guardian, however she said that, when she first arrived, Lyn Rankin was performing the audit tasks, and that she had only realised this about 12 months into her appointment.  She said however that she did not take over that task from Lyn Rankin until March 1998, then continuing with the task until July 1998, when Graham McDonald, the new general manager, took over.  

736. She said when he left about January 1999 she took it over again and performed the task from February 1999 until about the end of 1999.  She said that the girls would throw out the audit sheets after 12 months.  She said that any increase or overuse of chemicals by a technician could always be explained by a broken pump hose, spillage or some such thing.  She said that Guardian always used extra on perimeter treatments to err on the side of caution.  She said that, if the technicians were low, she would phone and ask why the thing was low, and the explanation would generally be that they had not guesstimated what was in their tanks, and that the following week’s calculations would generally mean that it would come out "pretty right”.

737. She said she felt as though she knew the boys (I took this to be the technicians) fairly well, and that, if they had any complaints about Guardian, it was likely that she would have heard about them.  She said no technician ever complained to her that they were told to use less chemical than the Standard required.  Further, she said there were no complaints about Guardian making them sign certificates before the job was done, and that she believed the policy of Guardian in that respect was firm, that is, no spray, no certificate.  In that regard she refuted the evidence of Alistair Imrie, who suggested that he had been asked by her to sign certificates when the work had not been done.  She said that she was never at any meetings where technicians were told to use less chemicals than the Standard required.

738. She said that when the change was from Heptachlor to Dursban, the authorities were for many years monitoring the use of the chemical.  She said a copy of all the certificates was sent to them, but no complaints were received or changes requested as to how chemicals were being used.  She said that one could conclude that they were pretty happy with what Guardian was doing and their spraying performance.  She said the monitoring went on by Dow for many months, and she would have thought over two years, but certainly for many months, and at least 18 months after July 1995.  I should note that this 18 month time period is the same time period referred to by Mr Pearson in his evidence.  

739. Ms Fuller conceded in cross-examination that she had nothing to do with the Dow returns and really did not know how long the Dow audit went on for, although at one point was prepared to say that she believed the books containing the returns were in use for longer than six or seven months.  I should note that her statement refers to variously 18 months/2 years/many months and similar terms.  To my mind, her evidence is suggestive of marrying her evidence with other evidence from the Respondents.  Her evidence on this aspect was, in my view, less than credible.

740. In her oral evidence and in cross-examination, Ms Fuller was taken to the statements of a number of the Authority’s witnesses.

Mapstone’s Statement (Exhibit 2)

741. As to paragraph 3, Ms Fuller agreed with his statement which was simply to the effect that Mr Mapstone had received instructions from Ms Fuller.  She said however that his paragraph 7 was incorrect.

742. In cross-examination she was taken through paragraph 7 sentence by sentence.  The paragraph contains, in all, five sentences.   As to the first sentence she agreed that she had not had any such conversation with Mr Mapstone, although conceded that she could not say whether Mr Mapstone had had such a conversation with David Pearson.

743. As to the second sentence she again said that she could not say what had occurred between David Pearson and Mr Mapstone.  She also conceded that, whilst some builders had left as alleged, that was nothing unusual, as they were losing and gaining builders all the time.  As to the third sentence she denied that, as far as she was concerned, that had occurred, although again had to concede that she could not say what had happened between David Pearson and Mr Mapstone.  At the fourth sentence she denied having said what was alleged, although again could not say what had passed between David Pearson and Mr Mapstone.  At the fifth sentence she agreed that she had told a number of applicators to concentrate chemical around the more dangerous areas such as pipes and perimeters.  She denied however that she had done so in the context of telling them to reduce the concentrate to one (1) per cent at a rate of 2.5 litres per square metre. 

744. These responses by Ms Fuller, to my mind, were examples of Ms Fuller being prepared to give answers which were, when investigated, shown to be, at best ambiguous, and at worst incorrect.  Indeed it suggests to me that Ms Fuller was prepared to put a favourable gloss on answers as best she could to assist the Pearsons.

745. Ms Fuller denied her involvement as related in Mr Mapstone’s statement.  She also denied paragraph 10 of Mr Mapstone’s statement, although she said that she knew that the applicators had been required to fill out the certificates at 1% for 5 litres per square metre having applied 2.5 litres per square metre at 2% concentration.

746. As to paragraph 11 of Mr Mapstone’s statement she said that the certificates were delivered to her, but that she disagreed that Mr Mapstone had told her that he was not keen to be applying chemical at half the rate, and that he also recalls Ms Fuller replying that, as long as he concentrated the chemical around the pipes, it should be okay.  She said that she was never a Manager and such things were beyond her responsibility, as she was simply responsible for preparing the documents.  It was put to her that she did more than that, and that she checked applicators if they applied too much chemical.  Ms Fuller responded by saying that she thought that was simply part of her role in preparing the documents.  In this regard it is interesting to note that, as to paragraph 7 (the last sentence of Mr Mapstone’s statement), Ms Fuller had agreed in cross-examination that she had previously said to applicators to concentrate the chemical around the more dangerous areas such as pipes and perimeters.

747. Ms Fuller was next referred to Mr Yarrow’s statements (Exhibits 15 and 16).  As to Exhibit 15 and the first paragraph on page 6, she said that this is, in part, correct in that she used to estimate the amount of chemical, and that she did say from time to time to Yarrow that he was using too much.  She said that he would say that he used extra on his perimeter treatments, and that, as well, he would fail to properly estimate the amount of emulsion still in his tank, as he would, on occasions, fill the tank again with further chemical, when it was already partly full.

748. As to paragraph 8 in Exhibit 15 she disagreed that any certificates would be left on site and jobs re-booked later.  She agreed that she got phone calls from builders from time to time chasing up applicators, mainly in respect of perimeter treatments.  She agreed further that a couple of times builders tried to put pressure on her to cut corners.  She remembered one in particular, John Carter, of Henley Homes.  She said she never asked an applicator to do what Mr Yarrow alleged.

749. It is, of course, the fact that 0.16 is the figure opposite Mr Yarrow’s name in the copy of the only existing audit report (for the week ending 5 August 1999).  This document is Exhibit 29.  Further, evidence as to Mr Yarrow’s average being 0.15 or 0.16, is inconsistent with evidence of Mrs Satchwell which evidence I would prefer over that of Ms Fuller where there were inconsistencies. 

750. Ms Fuller said at this point that the target was never 0.05, and that Doug Yarrow was always averaging about 0.15 or 0.16 in terms of the audit.  She said in cross-examination in this regard that she had never seen Doug Yarrow at 0.07 as he suggested.  She said in cross-examination that there would not have been anyone at 0.07.  This is, of course, inconsistent with Exhibit 29, from which it is clear that there are applicators at 0.07.  Exhibit 29 is for the week ending 5 August 1999, a time when the audits were being performed by Ms Fuller.  It was, to my mind, an example of her evidence being, at best, less than accurate and perhaps weighted in favour of Mr and Mrs Pearson.

751. As to paragraph 2 on page 2 of Exhibit 16 (Mr Yarrow’s statement), Ms Fuller said that she did have a receipt book, although Graham McDonald took over, and that she did not, at all times, supervise the handing over of the chemical as a number of people had that responsibility.

752. As to the statement of Mr Imrie (Exhibit 24) at page 2 paragraph 7, Ms Fuller said that the statement was correct, and that she would contact the builder and tell the builder what had to be done before the site could be treated.

753. As to the statement by Graham McDonald, page 2, paragraph 6, she said she was not at the meeting, and that, in any event, at that point she was not working in Operations but in Administration.  As to page 3 paragraph 9, she said that she did the audits from March to July 1998 when Graham McDonald took over, and then did the audits from that point, until he left on or about 19 January 1999.  She said that Graham McDonald would load the figures on to a computer and do it that way.  She disagreed with the figure that he mentioned in terms of targets, but other than that, what he did with the information, she had no idea.  She said she had no further involvement with stock. 

754. It was put to her that on Tuesday 17 October 2000 at 3:30pm she was phoned by Mr Panayi for the Authority wanting to talk about the statement she had made in the proceedings.  In particular it was put that Mr Panayi wanted to talk about the weekly audits and how she came to the calculations that she had in the statement.  She said that she told Mr Panayi that she was on holiday, and that she was unavailable for a further week.  That seemed curious as the fact that she was on holiday it seems to me had nothing to do with whether or not she could talk to Mr Panayi, as the matter had nothing to do with her current employment.  She said that she told Mr Panayi to “leave it with me”.  She said that she did not want to talk to him, as it was inconvenient, but that he kept going on.  She denied that she was hostile to him, but said that simply she did not want to talk to him.  She said that his approach was to give her no choice in the matter, and that had he asked and not demanded to talk to her, then things might have been different.

755. She said she did not remember how the calculations were done further to the formula, and did not know how the formula was arrived at, or what it was.  It was put to her that she told Mr Panayi that, when she was contacted by the solicitors for Guardian she could not remember a lot of what they were asking, but gave them the statement anyway.  She said that she could not remember having made such a statement, although could have said something along those lines, and that it was a possibility, although she did not think so.  Her responses were, to my mind, confusing and evasive, and indicated a witness not wishing to co-operate in answering questions under cross-examination.

756. Ms Fuller was shown the bottom of page 2 of her statement which referred to 1%. It was put to her that it was over a year since she had done the calculations, and that her memory was not clear on these matters.  Her response was that she knew 1% was the figure, and it was 1% at 5 litres per square metre.  There appeared to me to be some confusion between the 1% in her statement which referred to the target figure for the audits, and not the concentration of the chemical.  

757. Ms Fuller said that she did not know that the certificates provided to the applicators were false when they were given to her.  Later, when cross-examined further, she conceded that the certificates were false and that she knew they were false.

758. Further, on the matter of the certificates, she conceded that she issued invoices to customers, and included with the invoices, copies of the certificates knowing that the certificates were false on their face.

759. Ms Fuller was referred again to the bottom of page 2 of her statement and the reference to 1%.  She said that the correct answer now is 0.11.  She said that she came to that recollection about 5 weeks ago after Mr Panayi had phoned her back, and was asking about the formula.  She said that she had been thinking about matters after that phone conversation.  She said that the figure came from no one, and that it was solely as a result of her recollection.  She said, at the time she made her statement, she had done the best she could, and at the time believed the 1% figure to be correct.  She said that she was under some personal pressures at the time because of the death of her sister.  Surprisingly Ms Fuller, nonetheless, persisted with the view that 1%, as she noted in her statement, was “still right” and “in the field”.  Again, the answer is self serving and unsatisfactory and demonstrates a lack of preciseness, suggesting to me that she had spoken to others about her evidence, aligning her evidence with other evidence given on behalf of the Respondents.  She similarly adjusted other parts of her statement, for example, a figure of 1.3 to 0.13.

760. Interestingly, Ms Fuller admitted to conversation(s) with Lyn Rankin (her predecessor) subsequent to Mr Panayi’s call, Mr Panayi having also phoned Mrs Rankin for a similar purpose.  It could well have been that the discussions about her evidence occurred between herself and Lyn Rankin, because Lyn Rankin obviously had been doing the audit figures for some years prior to Ms Fuller taking over.   As such, Lyn Rankin would have known of the target figure being suggested.  Lyn Rankin was not called as witness on behalf of the Respondent, apparently because of her weakened medical condition.

761. Generally, I was not impressed with Ms Fuller’s evidence.  I found her to be unnecessarily evasive and uncooperative in the giving of her evidence as well as too ready to agree to propositions which she considered favoured the Respondents.  I rather think that her motives in doing so might also have been founded in what she saw as, to an extent, preservation of her own interests in not being implicated in conduct similar to that subject of the allegations against the Respondents.  To the extent that her evidence is not corroborated by other acceptable evidence, I consider her evidence to be unreliable.  I should add that her evidence was corroborative, to a significant extent, of the evidence of Messrs Mapstone and Yarrow.

David Pearson

762. Mr Pearson gave oral evidence and provided a written statement (Exhibit 81).  He said that he and his wife started up the business originally in 1979 and sold the company which then owned the business to Taskmoon Pty Ltd on 4 October 1999.  He said that his defined role in the business was selling the product and running the business side of things, whereas his wife Judy was basically in charge of administration.  He said that, when they started the business, they were an aviation business that went into chemical manufacture, and then went into the pest control side of things.  He said that, during the years subject of the Authority’s application, namely from 1982 to October 1999, they were running an aviation business as well as the pest control business.

763. He said they started doing slab and perimeter pre-construction termite treatments in 1979 for AV Jennings, when AV Jennings first started building in Queensland.  He said that basically they carried out treatments by spraying the under slab which was all that was required originally, as no perimeter treatments were required at that time.  He said the chemical used in 1982 was Heptachlor.  He said the Standard then required a concentration of 0.5% and a coverage of 5 litres per square metre.

764. He said he was quite familiar with the Australian Standards as he was on the technical committee of the Housing Industry of Australia Queensland for many years.  He said the business started very small and took a number of years to grow, starting with one operator, and after a number of years evolving to about six to seven, with the business treating 3,000 to 4,000 houses a year.  He said the business had its ups and downs as with the building industry.  He said really it was a family business for some time, they both looking after the applicators, the contractors, the running of the administration, and the office work.  He said however it got to a point in the day-to-day running of the company that they had to employ an Operations Manager.

765. He said, when the Building Services Authority started in 1995, he applied for a BSA gold card and obtained a supervisor’s licence.  He said that, from 1982 to July 1995, the Australian Standards required that termiticides were to be applied at 5 litres per square metre at a concentration of 0.5%, and that, at first, they only had to provide Part A certificates.  He said that the perimeter treatments came in at some point (he could not remember when), although there were no perimeter treatments required early on for many years, with the Standard changing several times through that period, one of those changes being the bringing in of the perimeter treatment. 

766. He said that he did not specifically remember the property at 33 Kurrajong Street, Warner, as it was just another job.  He said that he had not been able to find the records for that job.  He said that he remembers Martin Charles O’Donnell. He said that, assuming the job was done in November 1995, when the chemical Mr O’Donnell would have used would have been Chlorpyrifos at 2.5 litres per square metre at 2%, Mr O’Donnell would have signed the Part B statement which stated that he applied 5 litres per square metre.  Mr Peterson said that he considered 2.5 litres per square metre at 2% to be the same as stating 5 litres per square metres 1% concentration.  He said that, when there was a change to the chemical Chlorpyrifos, because they had to use a concentration at 1%, as opposed to 0.5% for Heptachlor, the applicators had to carry a lot of chemical, particularly if an applicator had a 2000 litre tank.  He said that, accordingly, the easiest solution to the problem was to mix the chemical stronger, and therefore carry less concentrate.  He said that was one reason why they made the decision to change to 2.5 litres per square metre.

767. He said, when the Standard changed in July 1995, there was uncertainty as to whether there was to be a registered chemical until very close to the changeover date.  He said that the National Registration Authority required Dow to police the use of the chemical which mean that companies had to apply for a registration with Dow, being allocated a number to be able to buy the chemical.  He said that this meant that a lot of small operators previously in the industry left the industry, which resulted in an increase in the volume of work for their business.

768. He said that Heptachlor as a chemical was very forgiving, and that everyone in the industry knew that, with the result most people under used it.  He said further that everybody knew that 5 litres of Heptachlor was too much, although his company stuck to 5 litres per square metre.  He said that he could put down a litre of Heptachlor to do the job, because it was very persistent in the ground which was the reason why it was later banned.  He said that there were never a lot of problems when Heptachlor was used, because it was a good chemical, and that the problems only started when there was the changeover to Chlorpyrifos.

769. As to the Warner house, he said he personally had not seen it since November 1999.  He said that the termite entry was not from under the slab, but from the perimeter.  He said further that, while the industry likes to let everybody think that entry from under the slab is a problem, basically 99% of termite entry is from the perimeter.  He said perimeter treatments are fraught with danger.  He said the BSA has said basically that pest control businesses are liable, because the label says that the life expectancy of the chemical is 5 years, and that you should be able to go back at any time within that 5 years and find chemical residue.  He said that the BSA has since relaxed that a little to allow for some degradation.  He said however that, if the owner of the house says that the treatment area has not been disturbed, and if chemical cannot be found, then the operator is liable.  

770. He said that that is a danger because:

1. The builder might have altered the perimeter after the treatment and certificate had been obtained;

2. A sub-contractor of the builder (e.g. Telstra, a plumber or any number of people) might come and do work around the perimeter after the applicator has finished the treatment, with the applicator being unaware of that further activity;

3. Other sub-contractors to the homeowner, for instance landscapers, concreters and, of course, the homeowners themselves, would disturb the perimeter by the construction of a driveway, paths, gardens etc.

771. He said that termite entry comes from two distinct sources:

1. Bridging the barrier, that is, not disturbing the barrier, but placing something over the barrier along which termites could travel into a house;

2. Breaching the barrier, where the barrier is physically dug up and replaced with material that has not been treated.  He said that the latter can occur even with the placement of the turf, as termites can go through the soil and the turf.

772. He said he did not remember the job in February 1996 at 48 Armytage Street Lota done by a Guardian applicator, Mr Barbi, for the builder Rod Coles.  He said he would accept that Mr Barbi applied the treatment at 2.5 litres per square metre but at 2% concentration.  He said that Mr Barbi had a 2000 litre container on his truck, with 400 litres of that being another chemical used for curing.  He said that 1600 litres of water would require 3 x 20 litre cans of chemical to produce a 2% concentration solution.  He explained that the calculation was a little more particular than that.  He said that the company gave each applicator a chart so that they knew exactly how much chemical was required to arrive at the 2% concentration.  He said as well that, when the trucks were changed in July 1995, meters were installed, so that an applicator could calculate the amount of water introduced into their tanks.

773. He said that his company discussed with Dow changing to a 2% concentration and informed them what they were doing, because they were registered with them.   He said Dow had told them verbally that they had no problem with the change.  In that regard he had spoken to Graham Williamson and Simon Lee.  He said he believed Mr Lee now to be in America.  He said he thought he also spoke with Dick Murray, but that certainly Guardian had made no secret of it, because they considered the rate of concentration to be equivalent to 5 litres at 1%.  If no secret was being made of such matters, and if approval had been obtained from Dow, as Mr Pearson said, I find it difficult to understand why Mr Pearson had instructed his applicators to fill out certificates at a 1% concentration and 5 litres per square metre.  Further, I note that nothing was put to Mr Murray during the course of his evidence as to his knowledge of these matters.

774. Mr Pearson stated that the labels actually state that an applicator can deviate from the 1% concentration, having regard to the particular site, if it was considered that 5 litres per square metre could not be properly placed.  He said that on a lot of jobs, applicators just could not physically put down that amount of water.  He gave as an example, when builders started using waffle pods.  He described this type of slab as being where there are no footings, the slab being a floating slab installed on top of “waffles” which are foam pieces placed on the ground.  He said they would spray before the foam was put down, but they could not put down 5 litres per square metre, because, in a lot of instances, the ground would just not absorb that amount of liquid, and the liquid would run off.  He said accordingly, by doubling the concentration and putting this down that in actual fact they were achieving a number of things including less runoff which mean that the concentration was being fully applied to the job.  He said that the proportion of jobs, where problems would occur with placement of 5 litres per square metre of solution, were considerable.

775. He then referred to the requirement of the National Registration Authority of Dow which required that those to whom Dow supplied chemical were required to furnish returns every month, the returns being copies of the certificates issued and a reconciliation of the chemical used.  He said that he is pretty sure that that process went on for about 18 months following the introduction of Chlorpyrifos in July 1995.  He said, because of this, there are only two explanations, if what the Authority is alleging is correct.  One is that the applicators were pilfering chemical, and the other is that, if applicators blame him because they have not done the job properly, then they are covered.  He said that the only way applicators could not have done their jobs properly was, if they got rid of the chemical some other way, or used the chemical elsewhere.  All this of course is on the assumption Dow were not complaining further to the returns lodged with them.

776. As to a statement of Mickile Wayne Ward (filed in this application by the Authority but not relied upon) Mr Pearson said that, although Mr Ward claims that he applied chemical at one to two litres per square metre, because that is what David Pearson told him, Mr Pearson said that he has never told anybody to apply it at that rate.  He confirmed that Mr Ward was employed by Guardian between late 1988 and late 1993, when Heptachlor was the chemical used.  He said at that time the Standard and the requirements, as well as the general nature of the business, was a little different, and that applicators just came in and took what chemical they needed.  Additionally, applicators had no meters to measure how they were applying or mixing the chemical.  Applicators are licensed which meant technically that they knew how to apply the chemicals, as they had a Health Department Licence and it was their responsibility to get the job right.

777. Mr Pearson said that Heptachlor was always applied at 5 litres per square metre except in very rare circumstances, for example rock on a site or a site which was too hard.  In those instances, Mr Pearson said that the concentration was increased as the volumes decreased.  On those occasions the applicators would be left to work out what concentration to use, again as they were all licensed operators.  Mr Pearson said that, on no occasion in the Heptachlor days, did he ever tell anyone to use less than 5 litres per square metre, unless they deviated by increasing the concentration on the very rare occasions explained.  He said that the Department would randomly check an applicator’s vehicle and take samples to analyse the concentration, but that no complaint was ever received from the Health Department.

778. Mr Pearson said that a meeting was held between himself and the applicators at the end of June 1995, in which he told them that Chlorpyrifos was approved, and that a lot of chemical was going to be used.  He said he further told them to use a 2% solution at 2.5 litres per square metre which was equivalent to the Australian Standard of 1% of 5 litres per square metre.  He said that his wife Judy was at that meeting.  He said further that he told them to continue filling out the certificates stating that they had put down 5 litres per square metre.  He said at the end of the day the idea was to get the desired amount of chemical down on the ground.

779. As to the evidence of Mr Everden, Mr Pearson denied that he gave any instructions in the late 1980s and early 1990s to apply 0.5 litre per square metre.  I should note that Mr Everden’s evidence is not that he was told any such thing or indeed anything specific.  As to Mr Everden’s allegation that he had to apply 0.5 litre per square metre, because each day he got a long list of jobs to do, and a particular amount of termiticide that meant that he could only apply the chemical at that rate, Mr Pearson said the applicators would come and take what chemical they needed, and that nobody was ever restricted.  Mr Pearson said that the only benefit to Guardian of applying less volume of emulsion is that the applicators would have to carry less concentrate, and that they were then quicker marginally on the jobs, because Guardian was the only company with the large tanks and high volume application equipment.  He said that most of the competitors would be lucky, if they had a 500 litre tank.  He said that Guardian provided equipment for the applicators to do their job correctly which made it easier and quicker to apply the chemical correctly without having to refill the tanks a number of times. 

780. As to the site 138 Aitcheson Street, Moggill, Mr Pearson agreed that the company pleaded guilty to the allegations when the case was previously before the tribunal.  He said however that evidence was now available that the termite problem was coming from under a concrete dome which covered the pipes externally, and that Guardian obtained permission to break the stone.   He said when it was broken the termites were still active there and you could distinctly see that they were moving in through that area.  He said that the BSA saw this as well and photographs were taken by the builder.  I should note that there is no evidence from the BSA to this effect, nor was it put to the BSA’s witnesses that this was the case.  Further there does not appear to be any evidence from the builder in that regard.  Mr Pearson said that Guardian pleaded guilty because it could not really prove anything, and that he did not turn up.  He said further that the owner had told him afterwards, when the repairs were being done, that the plumber had moved the pipes after Guardian had sprayed the slab, but this had never been revealed.  Again the Respondents called no evidence as to this matter.

781. Mr Pearson denied Mr Yarrow’s allegation that he was told by either Mr Pearson or Lyn Rankin, the Operations Manager, that he was using too much chemical, and to apply Heptachlor at less than 5 litres per square metre, and that he did this until Heptachlor was banned in 1995.  Mr Pearson said that he never told anybody to underuse Heptachlor and that Mr Yarrow was the only one who said they did. That was not, as was finally revealed in re-examination of Mr Yarrow, Mr Yarrow’s evidence.  It is also incorrect that Mr Yarrow was the only person who made such an allegation, as Mr Porter clearly did in his evidence.

782. Further as to Yarrow’s statement that about six months after he commenced using Dursban (Chlorpyrifos) Mr Pearson told him to apply the chemical at the rate of 1% rather than 2% of concentration at 2.5 litres per square metre, Mr Pearson denied this and said that, to his recollection, Dow was still monitoring usage through the monthly returns at this time.  He said that this occurred for some 18 months after the introduction of Dursban.  

783. It is clear and conceded from the documentation produced by Dow that Guardian’s returns are only until February 1996.  This is confirmed by Mr Murray’s evidence, which is to the effect that all of the documentation held by Dow in the regard had been produced.  Accepting this evidence, and in the absence of evidence to the contrary, the inference must be that the only returns lodged by Guardian with Dow were those produced by Dow in answer to a summons issued by the Tribunal at the request of the Authority.  This means that Guardian lodged no returns with Dow after February 1996.  That could only have been as a result of some instruction from someone in Authority within Guardian.  

784. Given the structure of Guardian, both Mr and Mrs Pearson being the only and working directors, it is difficult to accept (and in all probability is the fact) that such an instruction could have been otherwise than by, through, or with the imprimatur of, either or both Mr and Mrs Pearson.  All of this, to my mind, has an effect on the reliability and credibility of Mr Pearson’s evidence both on this matter and generally.  The Respondents produced no documentation to the contrary.  Indeed Mr Pearson’s evidence, in essence, is that he left these matters to the girls in the office and played no part in preparing these returns or indeed supervising their preparation.  He said in fact in cross-examination that the reason why the need for the returns ceased was that the NRA could not enforce suppliers to make the returns.  It was at this time, he said, that the whole system fell apart, and that other applicators then re-entered the industry.

785. As to Mr Yarrow’s allegation that he had a discussion with Mr Pearson in which David Pearson had said to him that he had to meet the competition and the only way that he could do it was by reducing price and naturally having to reduce the chemical, Mr Pearson said that he did tell applicators from time to time, when they asked him how things were going, that the prices had dropped significantly and that this obviously made life tough, and that, in fact, Guardian had lost some major builders, because Guardian could not compete with the opposition and do jobs at the same price.

786. As to Mr Yarrow’s allegation that a chemical count was done each week to compare the number of jobs and square metreage of chemical used, Mr Pearson said that in late 1996, Guardian started to monitor the chemical, because Guardian had a significant amount of chemical stolen from the premises.  These checks are what became known through the evidence as audit reports.  Mr Pearson stated in his statement (Exhibit 81), and confirmed in his oral evidence under cross-examination, that the weekly reports were only a rough guide.  He did say however in cross-examination that the weekly reports were consolidated to monthly reports.  In his statement he suggested that the audit process probably began in 1995 because Guardian was doing the returns for the Dow.  He said Margaret Fuller was involved in this process towards the end, although it was clear that Lyn Rankin also was involved.  He confirmed that the Dow process included forwarding to Dow a copy of every certificate, and a usage pattern report.  He said in his statement that, unfortunately, these books were not available now, although it was unclear what the word “books” refers to.  Mr Pearson explained under cross-examination that books referred to the Dow returns and not to the audit reports which he said were not in the form of a book but were separate pieces of paper.  

787. This in fact is at odds with other evidence which suggests that it was in the form of a book kept by Margaret Fuller/Lyn Rankin.  He did however suggest in his statement that the books were just a trial at the time, and that they did not ever think they would need the records.  That in itself suggests that the books to which he refers were not of the Dow reports, but the internal audit reports.  It is interesting to note that in one part of Mr Pearson’s statement, he refers to the audit process starting in 1995, and in another part, to 1996.  On Mr Ray Lewington’s evidence he took over preparing audits from another in 1988 and refined the process.  The audits were then, in my view, very much a part of the Guardian management system from a very early stage.

788. Mr Pearson denied that the policy of the company was to sign certificates before the job was done.  He said that he personally never instructed anybody to sign the certificates before the job was done.

789. As to the evidence of Mr Porter, he said that he never told him to underuse Heptachlor.  He said that Mr Porter had other interests, including the Termite Action Group, of which he was one of three founding members, and that he had a financial interest in taking the stand that he has.

790. As to the evidence of Mr De Bray, Mr Pearson said he was never employed in the pre-construction treatment division, and that he was a commercial technician and not a very good one at that.  He said he was with Guardian for three months, before he was dismissed.

791. As to the evidence of Mr Burmeister, Mr Pearson said that he had a limited role as a Commercial Manager, when Ray Lewington left Guardian.  He said he could not handle the position, although Guardian persevered with him.  He said Mr Burmeister lost the confidence of the commercial technicians and, when he left, took unfair dismissal proceedings.  He said that the parting of the ways was fairly acrimonious.  He said, in fact, Mr Burmeister worked within the pre-construction division as a temporary replacement for Mr O’Donnell, and that therefore, if a policy had existed, as was being alleged, Mr Burmeister would have been aware of it well before his current statement suggested.

792. As to Mr O’Donnell, Mr Pearson said that this person in fact made two statements, the first agreeing that he had been told to apply Chlorpyrifos at 2% concentration with a 2.5 litres per square metre solution, and the second stating that he was subsequently was told to use 2.5 litres per square metre at 1% concentration.  Mr Pearson suggested that Mr Collins, the solicitor for the Authority at the time, had contacted Mr Yarrow and had read to Mr O’Donnell that portion of Mr Yarrow’s statement dealing with the reduction of the concentration from 2% to 1%, with the solution remaining the same at 2.5 litres per square metre.

793. As to 23 Booran Drive, Woodridge, Mr Pearson said that termite entry was via the foam wrapping around a plumbing pipe.  He said the perimeter treatment carried out was rendered ineffective by drainage problems.  He said the only explanation for virtually no chemical residue is disturbance, and that, in fact, the site could have been exposed to several days of constant movement through it with plumbing being moved and areas re-established.  I should note that there is no evidence of these matters, which seem to have been raised by Mr Pearson simply as a possibility.

794. As to the Judith Street Morayfield site, Mr Pearson said that the sampling was carried out at three places for the presence of Heptachlor by Allan Lee.  Mr Pearson then embarks upon a criticism of the sampling techniques employed by Mr Lee, a criticism which, to my mind, was not within Mr Pearson’s expertise and was a regurgitation of the criticism of others, with which I have dealt.

795. As to the Woodridge site, Mr Pearson said that the soil near the southern wall had been dug up by dogs and that a tap had been left running, thus removing soil and causing obvious degradation.  The basis for these comments is unclear, as it certainly is not supported by the evidence of Mr Lee which suggests that the samples were taken in an area away from the area inhabited by the dogs.  The matter of the tap “left running” again finds no support, as no tap is located in the area in which the sampling took place.

796. As to the Kurrajong Street Warner site, Mr Pearson said that this was originally retreated after the owners installed pathways around the exterior of the house without termite protection, and thereby breached the barrier originally installed by Guardian.  He said that this occurred in 1997 and resulted in the drilling of the concrete areas at a maximum of 300mm spacing around the perimeter of the dwelling.  This statement was curious in light of the fact that the sampling and analysis was done for under slab samples, however it was later clear that what Mr Pearson appeared to be saying was that one of the samples was taken outside the installed perimeter barrier, and therefore had no value.  This sample is explained in the expert’s evidence as being a blank sample, the sample not being taken for the purposes of establishing the presence of chemical product, but only as a check for other samples taken.  This is explained in the relevant expert’s evidence, and is accepted for my purposes.

797. As to the Lockrose site treated by Mr Yarrow, again Mr Pearson stated that the results are not conclusive.  He then makes comment upon the chemical nominated for the perimeter treatment being Bifenthrin, and the relevance of the black soil near this dwelling.  Mr Pearson also suggested that there had been poor maintenance of the perimeter of the property, although he does not expand upon that.  Mr Pearson conceded that it appears not have had a perimeter barrier installed.  He said that the perimeter was not completed on the right-hand side of the house, the owners removing all the soil exposing the footings, and had never contacted Guardian to replenish this area subsequently.  He said that this was the area where sample five (near the hot water system) was taken.  He said that, whilst the Authority acknowledged that termite entry and damage was caused by bridging and breaching of the barrier, they nevertheless undertook sampling.   Again, Mr Pearson attacked the sampling procedures and methodology as well as the conclusions reached which, he alleged, were beyond the expertise of the chemists involved. 

798. As to the Lota site, Mr Pearson said that termite infestation was caused by termites entering via the perimeter of the property.  He said that landscaping was carried out after treatment, although he noted that the owner stated that the existing soil had not been disturbed, and that Mr Peters found termites tunnelling through this medium under gravel.  The landscaping work was carried out by a contractor, and, as a treatment/landscaping had been carried out years prior, Mr Pearson said that he found it difficult that such a statement could be made.  He said that Mr Barbi carried out the treatment in the dwelling, and that he had every reason to assume that it was carried out appropriately, as he had never told Mr Barbi to underuse chemical. 

799. I should note that Mr Pearson’s evidence is inconsistent with the evidence not only of Mr Peters but Dr Harris, the owner, who explained the placement of the gravel.  Additionally, it is clear from the evidence that the area involved is well under the dwelling as described by Mr Peters.  The perimeter accordingly was not breached, nor perhaps could it have been bridged.  Indeed, the evidence of others (Dr Harris, Mr Peters and Dr Kennedy) establishes to my satisfaction that the bridging of the barrier was never a problem as far as the sampling of the perimeter was concerned.

800. Under cross-examination, Mr Pearson agreed with the general proposition that, if fraud was being perpetrated within Guardian, then he did not know anything about it at any time during the 20 years that the business was in existence.  He confirmed that he and his wife had always been joint partners in their various businesses, they being the only two directors in their various companies.  He said that there were four companies in total within the group, and that they are financially intertwined, with assets being held by the companies being sufficient for security purposes as required.  He generally agreed with the proposition that he and his wife took joint decisions for the business in a broad sense, although he always managed the business financially.  

801. In his statement (Exhibit 82) at page 1 (third last paragraph), Mr Pearson explained the meaning of “linear regression strategy” namely that, by charging different prices to different customers, such prices would regress to the point where the business would make a profit.  He said this theory was not discussed with his wife as it was in his area of responsibility.  He said he might have discussed a price point with his wife, but could not specifically recall.  Further he said he did not discuss the strategy with Graham McDonald, their Managing Director for about 12 months during 1998, although did discuss rebates with him in challenging the average costs per job on the basis of the rebates for chemical product received from Dow.

802. As to the purchase of the trucks in 1995 he agreed that these trucks were expensive purchases, in the order of $25,000 to $30,000 per truck.  He said that he talked to his wife before the companies purchased the new trucks.

803. Further Mr Pearson agreed that when Dursban was first introduced in June/July 1995 he discussed with his wife how the new chemical directly affected the business.  He said that Chlorpyrifos was much more expensive than Heptachlor on a per unit basis, although he did not discuss with his wife the effect of this change on costs.  He said that his wife knew the pricing, and the prices that were to be charged, as that was within the system.

804. He said that about 18 months after Chlorpyrifos was introduced the industry became very competitive.  He said that the factor that made the industry more competitive was the fact that the NRA could not enforce the lodging of returns as to use of chemical by those within the industry.  He confirmed that he thought that the returns system was discontinued about September 1996, although agreed that the returns produced by Dow pursuant to the subpoena served upon them showed audited returns to February 1996 only.  In this regard, Mr Pearson seemed to accept (and certainly did not challenge) the evidence of Mr Murray of Dow who said that he was confident that Dow had produced all such documents within the possession of Dow.

805. Mr Pearson explained that, when the return system was discontinued because it could no longer be enforced, there was no regulation of the industry operators who had previously been forced out of the industry, and that, as a result, they returned carrying out practices such are alleged against him.  He said the business then became less profitable.  He said he did discuss with his wife having to see Dow.  He said that he did not discuss with her any strategies other than that he was going to see Dow.  He said that these were matters dealing with the pre-treatment division, for which he was responsible, whereas his wife had responsibility for the commercial division.

806. Mr Pearson was shown the minutes of the September 1998 meeting between he and his wife and the General Manager, Mr McDonald.  Mr Pearson confirmed that his wife took the minutes of all such meetings.  He agreed that the profitability of the pre-treatment division was discussed quite a bit within the meeting.

807. He was then shown the memo from Graham McDonald dated 3 December 1998.  He agreed that he discovered the document, and that it was addressed to him and his wife.

808. Mr Pearson was also shown Exhibit 29 which he preferred to call an audit report, as he had no knowledge of, and did not concur in the suggestion that, it was a report as to KPI figures.  He said that the audit reports were prepared on a weekly basis, but were not produced at management meetings by Graham McDonald contrary to McDonald’s evidence.  He said further that KPIs were not spoken of directly at management meetings.  He agreed however that what was spoken about at the meetings was the need to manage rates of consumption of chemical, and that this discussion took place in the presence of Mrs Pearson.

809. Mr Pearson was next referred to a management meeting minute dated 3 June 1998.  Mr Pearson agreed that the minute reflected the financial aspects of the business which were then being discussed.  He said that the profit and loss statement for the period was tendered at the meeting.

810. He confirmed as well in terms of Exhibit 55 (the minute of management meeting 1 September 1998) that he and his wife and Mr McDonald were all present, and that there was discussion on pre-treatment work, and that a profit and loss statement for the period was tendered, as it was at each meeting.

811. In a similar context, Mr Pearson referred to Exhibit 50, which is an internal memo from Graham McDonald addressed to Mr and Mrs Pearson.  He agreed that it related to financial aspects, also referring to the Lota and Aspley properties where there might have been problems.  He agreed that there was no reason Mrs Pearson did not receive that document from Graham McDonald consistent with the manner in which it was addressed.

812. Mr Pearson was next referred to minutes of a management meeting of the 19 March 1998 (Exhibit 52), in which the statement is made that chemical usage figures needed to be reviewed on a weekly basis.  He said that no usage figures were produced at the meeting in the form of Exhibit 29 or otherwise.  Mr Pearson denied that Margaret Fuller had been preparing these weekly audit documents for ages, as he said that Lyn Rankin had previously performed that task.

813. Mr Pearson then explained that operational documents were kept in the operational office, those documents including the audit documents, interoffice memos, part A and part B certificates, work sheets etc, and that only one copy was available.  He said the only documents which came in multiple copies were the minutes of the meetings, copies of which were kept both by himself and his wife and Mr Graham McDonald in his part of the office.  He explained that Mr Graham McDonald was seated in the operational section, whereas he and Mrs Pearson were in the financial areas.

814. He said the reason therefore why the subject documents are no longer available is that Mr Bartrum, the purchaser of the business, took all of the documents from the operational section. 

815. It was put to Mr Pearson that he knew in October 1999, when he sold the business to Mr Bartrum, that there was a real case to answer in respect of matters currently before the Tribunal.  Mr Pearson denied this.  It was further put to Mr Pearson that this was particularly so because of an article in The Courier-Mail in September 1999 making allegations as to watering down chemicals, which Mr Pearson had denied at that time.  Mr Pearson answered by saying that he did not have any real concern or worry about these allegations, as there was no substance to them, and that he was telling the truth.  I should note that later in cross-examination, Mr Pearson said that there was a concern, but said that it did not cross his mind to make sure that the subject documents were preserved in case he had to defend himself one day.

816. As to the weekly audit reports, Mr Pearson said that these were meant only as a rough guide, and he did not think them to be relevant at all to the allegations.  He was asked, in that event, how he ended up with Exhibit 29 (this exhibit being a copy of one such audit report for August 1999).  Mr Pearson responded that he did not really know, and that it was included/appeared in other bundles of documents.

817. As to interoffice memos, he said that Judy (Satchwell) had some in her possession and did not see the relevance of them and disposed of them.  He said that the audit figures went with the business and he understood they were disposed of by the purchaser, Mr Bartrum.  As to the missing database, he agreed that, if the audit figures were available, they would show that he had used roughly the right amount of chemical and would demonstrate his innocence. 

818. As to the Chemical Enterprises documents, he said that Mr Bartrum did not have any access to these, although did have access to details of chemicals sold by Chemical Enterprises to Guardian, supposedly in the form of invoices.  He said he did not have these documents.  He said that the old computing system in the form of the information on the hard drive had somehow been erased, and that this was another huge body of evidence which was gone.  He said, in any event, this information was complicated by the rebates system applying in respect of chemical supplied by Dow.  He agreed that there had been no records essentially kept of the rebates other than a couple of letters which are Exhibit 83.  Mr Pearson agreed that he had tried to secure the return of the part A and part B certificates, when the Authority attempted to subpoena these from Mr Bartrum.  He was less than clear as to whether an argument for claim of privilege had been raised by his lawyers at that time, stating that he could not remember.  He agreed however that, in any event, he had not used those documents, as he had no basis for comparison as the Chemical Enterprise documents were not available.  He said the rebates system would make the whole exercise too difficult.

819. Mr Pearson said that discrepancies were apparent in the audit checks they kept, in that it depended upon the applicators stating the correct amount of product which they had in their possession in the form of emulsion in tanks on their vehicles, and further that they had handed in all their certificates for that week.  These certificates were important to establish the square metres which had been treated that week.

820. There was some cross-examination then about what was contained in Exhibit 29, particularly as to specific operators.  Mr Pearson agreed that, in respect of some of the applicators, the rate was 0.07, which was close to what some of the witnesses had said that they were directed to apply.  Mr Pearson denied that the monthly figures were discussed in the management meetings between he and his wife and Mr Graham McDonald.  He said that all they had when they discussed chemical usage were the profit and loss figures.  

821. To my mind it is simply not credible that the audit figures on a monthly basis (and perhaps weekly basis consistent with the statement attributed to Mr Pearson in the minute which is Exhibit 52) would not be used as management tools.  Monthly figures were kept (clearly, on the evidence of Mr Graham McDonald, Mrs Satchwell and Mrs Fuller), which, again supported the evidence, suggests that the “ups and downs” of the weekly figures would be averaged out, making the monthly figures more reliable and useful to management.

822. Mr Pearson agreed that audit figures were kept prior to 1995, but certainly since Chlorpyrifos was introduced.  There was a reference then to the fact that the audit reports were not kept in books, but by single sheets, and that the reference in that regard to page 15 of his statement is incorrect.  Mr Pearson said that he was not certain who in the office prepared the Dow monthly statements.  He said that those monthly statements were not prepared from the weekly audit statements, although he simply left the preparation of those statements to the office and played no part in them.  

823. Mr Pearson was next referred to his statement at page 11, where he admitted that he requested his applicators at the June 1995 meeting to sign certificates that they had applied the product at five (5) litres per square metre when in fact they had applied it in accordance with his direction at 2.5 litres per square metre, albeit at a concentration of 2%, rather than the 1%, as required by the Standard in respect of the 5 litre application.  Mr Pearson could not agree in cross-examination that the certificate in that form would be false, although agreed that it was factually wrong or incorrect, and that such a concession would apply to the 60,000 or more certificates in respect of under slab perimeter treatments.  

824. Mr Pearson agreed that the certificates would need to comply with the Standard before he would get paid, although reiterated that 2.5 litres per square metre at a 2% concentration was the same, or equivalent to, 5 litres per square metre at 1% concentration.  Mr Pearson was asked why then, if he believed that to be so, not be truthful on the certificate.  In my view his answer was unclear and unsatisfactory.  He said that he could not say what was his motivation in requiring his applicators to sign false/wrong/incorrect certificates.  He said he gave the direction as soon as Chlorpyrifos had been brought in.  He said that there was no policy to vary the concentration and volume depending on the site as the Standard required.  It seems to me to be a reasonable inference in the circumstances that, by directing the signing of false certificates, Mr Pearson intended to deceive builders to ensure that Guardian was paid for jobs, and that there was no complication in terms of compliance with the Standard.  The fact that Mr Pearson was prepared to engage in such conduct was disturbing.

825. Further, I should note that, somewhat similarly to his view as to the equivalence of 5 litres per square metre at 1% and 2.5 litres per square at 2%, Mr Pearson’s evidence was that, in respect of Heptachlor, he held the view that it was a forgiving chemical, and that it could be used at levels less than the Standard without any consequent loss of effectiveness.  Whilst Mr Pearson noted that this was general knowledge within the industry, and that some operators applied Heptachlor at levels less than the Standard required, he was careful to note, inconsistent with the allegations against him, that he and Guardian never engaged in such conduct

826. Mr Pearson was next referred to the minutes of the management meeting of 5 February 1998, in which there was a reference in paragraph 5 to “commercial levels”.  He agreed again that Mrs Pearson had prepared the minute.  He agreed as well that Mr Graham McDonald said that this was a reference to profitability.  Mr Pearson’s explanation as to what the reference meant was not convincing.  Mr Pearson said that it was a reference to the proper usage of chemical and not to any dollar considerations, that is to say what would normally be regarded as “commercial” considerations.  He was then asked, if that was so, why not refer to the Australian Standard and not to commercial levels.  Again his answer was not convincing.  Mr Pearson agreed that the documents which would prove what he was saying was correct were no longer in existence apart from the annual financial statement which his accountant would hold.  He agreed that all financial documents in the back office including computer records as well as records of purchases etc were destroyed or otherwise erased.  

827. On this matter I agree with the Authority’s submissions that there are no “commercial levels”, as Mr Pearson suggests in his answer, but only the level set by the Australian Standard.  The only logical explanation is that there was, as the Authority submits, some connection between the amount of chemical that should be applied and monetary matters, and that that was not referable to the Standard but, by implication, to some other reference point.  On Mr Graham McDonald’s evidence that reference point was the KPI target which he said was 0.05.

828. Mr Pearson was next referred to McDonald’s letter of resignation (Exhibit 34) that is dated 18 January 1999.  He agreed that he was aware that Mr Graham McDonald in evidence said that one of the reasons for his resignation related to what he saw as the fraudulent scheme for pre-treatments undertaken by Guardian.  Mr Pearson said that Mr McDonald had a number of problems with staff which was probably the meaning of his reference in his letter of resignation to personal problems.  

829. Mr Pearson was asked to name the people with whom Mr McDonald had these problems, to which he responded by naming Ken Wallace, Lyn Rankin, Steven Russell and, somewhat reluctantly, Mrs Pearson herself.  He said that much of this related to the staff going to Mrs Pearson about commercial division matters, rather than to Graham McDonald who was supposed to have control and responsibility for the commercial division.  He said that he had no personal conflict himself with Graham McDonald, and that he had made no threat to him that he would be terminated.  Mr Pearson said that he understood that he simply left of his own accord for personal reasons which he believed in part were health related.  He agreed that he did not put to Graham McDonald why he would lie about him, and that he knew no reason why he would do so, other than perhaps, the conflict and control issue between Graham McDonald and Mrs Pearson.

830. Mr Pearson was next referred to Mr Yarrow’s evidence.  He said that he agreed that the documents produced by Dow in respect of the returns only went to February 1996, and that that was about seven months after Dursban came into use.  Mr Pearson said that, coincidentally, it was also about the sort of time that Yarrow had suggested that the comment was made to him by Mr Pearson to decrease the concentration to 1%, but retain the level of emulsion at 2.5 litres per square metre.  He agreed that Yarrow had been employed for nine years, and that he was not terminated, and that further he did not see his performance as being adverse to Guardian’s interests.  Further he said there was no animosity between he and Mr Yarrow, but that he believed there were other motivations why Mr Yarrow might have made adverse comments against him.  He agreed further that his solicitors had contacted Mr Yarrow, and that he had co-operated with those solicitors in preparation of Exhibit 17.  He again denied having said to Mr Yarrow that Guardian had to reduce chemical to meet the competition.

831. As to the evidence of Mr William McDonald, he agreed he made two statements, the second contradicting the first.  He said that his solicitor had phoned Mr McDonald, and that he had made no contact with him himself.  

832. As to Mr Mapstone’s evidence, he said he could not categorically deny that over a period he had not had a discussion with Mr Mapstone as to chemical product causing trouble with the pumping equipment.  He said the statement that Mr Mapstone attributed to him as to competitors was not true, and that he denied that he told Mr Mapstone to apply at half the rate of chemical.  He agreed that he had had no complaints with Mr Mapstone’s work, or at least he could not recollect anything.  He agreed further that Mr Mapstone had left Guardian of his own accord, and that there was no suggestion of animosity either way.

833. As to Mr Burmeister, he said that he did not leave on good terms.

834. As to Mr O’Donnell, he said there was no animosity when he left, nor has there been since, and that he was employed for some four years.  He said that he had no difficulty in phoning O’Donnell when he received his statement which he thought was incorrect.

835. As to Mr De Bray, he said that they had problems with him and he left on bad terms.

836. As to Mr Everden, he denied that Mr Everden was being pushed work wise.  Mr Pearson denied further that on page 11 of his statement (first paragraph) he was attempting to connect  Mr Everden with the stealing of others, but merely to place Mr Everden’s engagement in context.  He agreed that the stealing was nothing to do with Mr Everden.  I must say that Mr Pearson’s explanation, in the context of his statement, was not convincing.  I consider that the statement was an attempt, by implication, to discredit Mr Everden by association.

837. As to Mr Porter, Mr Pearson said that he was only there for three weeks in 1983.  He agreed there were no issues between them at the time, and that Porter left of his own accord, and further there was no animosity between them.  He stated however that there was some ulterior motive as far as Mr Porter was concerned because of Mr Porter’s subsequent involvement with the Termite Action Group.  He denied that he told Mr Porter not to apply at 5 litres per square metre.  This was of course in Heptachlor days, being a time when Mr Pearson, of his own admission, was dealing with a “forgiving” chemical and an industry which apparently often misapplied the chemical.

838. As to Mr Reynolds, Mr Pearson suggested that he was not doing the jobs quickly enough, which was why he made the comment about waltzing over sites.  He said, in any event, the operations people would have said something to Mr Reynolds rather than David Pearson himself.

839. As to Mr Scott, he denied that in October 1996 he advised him to lower the strength of the chemical.  He agreed however that Mr Scott left of his own free will, and that there was no animosity.

840. As to Mr Rankin, he said that she had had three recent bouts of open heart surgery which was why he was not intending to call her.  He agreed that she was employed for nine years as Operations Manager, and that she left in 1998.  He further stated that she had supervised the audit of Chlorpyrifos for some period, and that she had a knowledge of the audit documents, and what the audit figures were in those documents.  He stated that Margaret Fuller and Lyn Rankin had been speaking recently, although he did not consider it appropriate to call Lyn Rankin to give evidence because of her health problems.  

841. It was at this stage that counsel for the Authority, Mr Davis, put to Mr Pearson that, if he did not call Ms Rankin, he would be submitting that an adverse inference in terms of Jones v Dunkel should be drawn.  The effect of that was explained to Mr Pearson.  It is of interest to note that, not only did Mr Pearson not call Mrs Rankin, but moreover obtained no written statement from her, a step that, in all probability, would not have disturbed her medical condition.  Indeed, no medical evidence was submitted such as might assist the Tribunal in being satisfied as to the nature and extent of her current medical difficulties.  In this regard I can only note that it was Mrs Fuller’s evidence that she and her husband had recently been paid a social visit by Mrs Rankin and her husband, staying with them for about one hour over coffee.

842. Whilst Mrs Fuller was largely silent about Mrs Rankin’s condition vis-à-vis her giving of evidence (conduct in itself which did not assist Mr Pearson’s reason for not calling Mrs Rankin as a witness), the impression I gained from Mrs Fuller’s evidence was that, at worst, Mrs Rankin was very much into the recovery phase, and was clearly able to discuss matters subject of this application with Mrs Fuller. 

843. The matter is, of course, the more compelling and important, as Mrs Rankin was responsible for preparation of the audit for some time (probably taking over from Mr Ray Lewington) and until about 1998, when Mrs Fuller took over.  This was the period straddling the introduction of Chlorpyrifos and more particularly that period subject of the Authority’s allegations against the Respondents, namely from mid-1995 through to early 1996 and beyond.

844. Generally I am not satisfied that Mrs Rankin could not be, or be proposed as, a witness of some form even perhaps by phone.  There is simply no evidence before me which could lead me to any contrary conclusion.  As such I consider the only course open to me is to hold that a Jones v Dunkel inference can be appropriately raised in these circumstances.  Such an inference is not only supportive of Mr Graham McDonald’s testimony, but also that of the Authority’s witnesses, giving evidence as to alleged conduct through this period.

845. As to Margaret Fuller, one of the Respondent’s witnesses, Mr Pearson stated that both he and his solicitors had contacted Margaret Fuller about the matter.  He said that he did not tell her that she would not have to give evidence.  He denied that she was given figures, and said that she provided her statement of her own free will.

846. As to Peter Williams, he agreed that he hired him in 1996 and that he was still employed by Percy Bartrum, the purchaser of the business.

847. As to Ken Wallace, he said he is currently employed by Chemical Enterprises (Mr and Mrs Pearson’s company), and that he had been employed by him for 10 years.

848. As to Warren Kelly, he is not currently employed by David Pearson.

849. As to Judith Satchwell, he said that Graham McDonald had employed her, and that she was no longer with Percy Bartrum.

850. As to Mr Ang, he said that he is now self employed.

851. As to Mr Barbi, he is currently unemployed, and that he had spoken to Mr Barbi after Mr Barbi had spoken to Tony Collins, the solicitor for the Authority.  

852. As to Steven Russell, he is now employed by others.

853. As to Peter Schmidt, he was mainly employed in the commercial area, and he still works for Taskmoon, the company which purchased the business (that is to say, Mr Bartrum). 

854. As to Trevor Jackson, he said that he mainly worked in commercial, and was only for a short time in pre-treatment.

855. As to Garry Lewington, he agreed that he is the son of Ray Lewington, and was a long term employee of some nine years, and that he was on good terms with the Lewingtons.

856. As to Edward Ash, he said that he was employed by Graham McDonald and still works for Taskmoon.

857. As to spraying generally and allegations of negligence and incompetent workmanship, Mr Pearson agreed that the Australian Standard was set to protect properties against termites.  He agreed (although thought it debatable) that there was a high probability that a structure might be affected with termites, if applicators were instructed to apply at less than the Australian Standard:  in other words, that houses were more susceptible to termite infection.  He thought the proposition dubious, namely that there was a greater possibility that houses would become infested with termites, if the Standard was not applied.  He confirmed his statement at page 3, that one litre of Heptachlor would result in proper termite treatment in his view.  He said that the general opinion of the scientific community regarded that as a fact, as Heptachlor was a very persistent chemical.  He said that this was his understanding up until the chemical was banned.  In response to a question that it must have been tempting to cause less than 5 litres to be applied as a result, he said that it was not tempting, and that Guardian applied what the Australian Standard required by way of Heptachlor.

858. There was some extensive cross-examination about rebates and the form of them.   Mr Pearson confirmed that the Exhibit 83 documents were the only documents available as to the rebates, and that they covered the period prior to July 1997.  He confirmed however that documentation as to the supply of chemical between Chemical Enterprises and Guardian no longer existed, and that documentation between Chemical Enterprises and Dow had been erased from the system.  He said he could not remember what the chemical cost was, but that it was lower than Mr Graham McDonald had said in his evidence.  He agreed however that he had no documents in that regard, although pointed to the target figure of $1.57 referred to in the letters (Exhibit 83), and said that that was what was thought to be achieved to initiate the rebates which Dow was offering.

859. Generally his evidence about rebates and costing was not convincing.  For example, Mr Pearson was shown Exhibit 35.  He said that there was no other document prepared by him which was read with Exhibit 35, particularly from the point of view of costs.  He said that that was left to the profit and loss account on a monthly basis, and that an estimate could be calculated off that.  He referred in fact to the 40% margin referred to in Exhibit 35 as being his calculation of the margin after costs were taken to account.  That was in response to a suggestion that there was no profit margin left after supply and payment for product.

860. Mr Pearson was next taken through documents which related to application for renewal of insurance policies which had regard to the turnover figures for 1999 and down to 1992.  These are Exhibits 92 and 93.  He confirmed he had no reason to doubt the figures stated in those documents.  He said that they were filled out in other parts of the office.

861. It was put to Mr Pearson that his real case is that the whole industry was spraying below the Standard.  Mr Pearson denied this, although confirmed that he believed many of his competitors were spraying below the Standard and agreed that he had to compete.  He said nevertheless that he found ways to compete honestly, as he had advantages that they did not.  He agreed that, as to most of the people called as witnesses for the Authority, he had no arguments with them and had put forward no reasons why they might lie about him.  He agreed further that most of the witnesses were quite friendly towards him, and the work atmosphere generally at Guardian was very friendly.

Judith Love aka Pearson

862. Judith Love, also known as Judith Pearson, filed a statement (Exhibit 94) and gave oral evidence.

863. She said that she had been a Director of Guardian since it was first formed in 1979.  She said Guardian had started as a small company, with her husband David Pearson out doing treatments in the early stages, because he was licensed.  She said that they also employed licensed pest controllers.  In addition to pre-treatments, the company was also involved in commercial works.

864. She said with regard to pre-treatments for the period to July 1995, that the chemical used was Heptachlor.  She said operators would collect chemical they required based on their treatment program and the daily work schedule, and would be provided with further chemical, if the circumstances required.  She said the chemical was never rationed and at the end of each week the square metreage drawn from the certificates issued was checked with the amount of chemical allocated to the operator in an ordered process.  She said this check was dated back to Ray Lewington, during his time as commercial manager.

865. Up until June 1995, Heptachlor was applied at a rate of 5 litres per square metre at 0.5% concentration as per the Australian Standard.  She said the Standard permitted a deviation as required, depending on soil type, up to double the active ingredient with half the volume of emulsion.  She said there was never any policy to deviate from the concentration in accordance with the Australian Standards, except at the discretion of the licensed operator due to site conditions.  

866. She said that Heptachlor was withdrawn from the market as at 30 June 1995 and banned.  She said that the approved replacement termiticide was Chlorpyrifos.  She said that, because Chlorpyrifos was applied at normally twice the concentration of Heptachlor, they were conscious of the fact that they would have to carry double the amount of active ingredient on the pre-treatment vehicles.  As a result, she said that David Pearson told her that he had had discussions with Dow about the proposed use of Chlorpyrifos at a 2% solution and 2.5 litres applied emulsion, equating to 1% solution and 5 litres of applied emulsion.  She said that Dow had told David Pearson that they had no objections.  She said that they had to register with Dow as an approved user of the chemical Chlorpyrifos, and had been allocated a registered number.  Copies of certificates part A and part B had to be returned to Dow at the end of each month.

867. Mrs Love said that, with regard to their duty of care to homeowners, they printed information brochures/leaflets to be placed in the builder’s hand-over kit.  She said that these instituted a follow-up system for homeowners and advised that a pest inspection at 12 months was in accordance with the Australian Standard.

868. She said as well they had a second year follow-up letter and an interim letter urging the home-owner to have an inspection and to contact the CSIRO or the Timber Research Development Advisory Council about the damage that termites could cause.  

869. As to the builders, she said that they had procedures to assist them to better explain to the homeowner the importance of their responsibilities with regard to the barriers after hand-over.  She said as well that quality assurance protocols were written (pre hand-over and post hand-over) for the office staff and technicians.

870. She said they refined their internal audit system for chemical with the pre-treatment technicians (I expect that the refinement was from the system that she said was instituted by Ray Lewington).   This system was based on stock in/stock out/stock on hand, divided by the square metreage which equalled the active constituent used for a weekly period.  

871. The technicians all signed for the chemical which they used.  She said that the system was not perfect, as they could not accurately measure what was left in an operator’s tank, however, over a period of time a trend emerged on each technician’s usage which was satisfactory.

872. As well as a product quality control system, they issued measuring wheels for technicians to measure perimeters exactly, and created a site evaluation form for technicians to fill in when carrying out perimeter treatments. In addition, they appointed Warren Kelly as quality control officer.  Mr Kelly carried out random audits of technicians.

873. She said that she was never aware of, nor had she heard, David Pearson tell technicians to under-use chemicals.  She said further that at meetings she attended she did not give any instruction to issue certificates for perimeter treatment that had not been carried out.  She said that the work ethic of the company was of a high standard, and that they endeavoured to carry out the duties to their clients.

874. She said that during the twenty years of the company’s operation she had never told any person employed by the company, nor had she heard David Pearson tell any staff member, to use less chemical than that prescribed in the Australian Standard pertinent to the particular time.  She said, in particular, that she did not at the meeting referred to by the technician, Mr Imrie, instruct the technicians that certificates be issued for perimeter treatments that had not been carried out.

875. Mrs Love was cross-examined.  She said that David Pearson always made decisions as to financial matters and on the matter of pre-treatments.  She said that she could have objected at any time, but did not object to any of his decisions.  She confirmed that she took an interest in the financial situation of the company, for example, the purchase of trucks in 1995 and the upgrading of equipment.  She said that she could describe herself perhaps as a back room, or engine room type, person.

876. She said her duties in the early years were debtors/creditors etc, but later she headed the commercial division.  She said nevertheless that she had a good understanding of the pre-treatment division, but did not involve herself on a daily basis.  

877. She said that she had been involved in discussions with David Pearson on or about the time that Chlorpyrifos was introduced as a chemical, as it was potentially a major problem.  She said they discussed other methods of treatment such as physical barriers, reticulation systems etc.  She said nevertheless that she was in control of the commercial division and in fact headed the division until Graham McDonald started in 1998.  She said generally that she had not a lot to do with pre-treatments.  She said however that she had discussed with David Pearson his intention to halve the volume and double the concentration, and she remembers him saying that he had had discussions with Dow, and that Dow saw no problems with that course.  She said simply that it was an issue that had to be addressed, and that it was the subject of a discussion between them.

878. She said that she did not mean for her statement to convey that she was totally divorced from the day to day operations of the company.  She agreed that she was aware that the pre-treatment division had become more competitive after Chlorpyrifos was introduced, and after the time that Dow could not enforce the user number and the making of returns.  She said that David Pearson did not discuss profit margins dropping in the pre-treatment division, and that she was not “hands on” in that area on a day to day basis, as she had her own challenges in the commercial division.  She believed however that, when Graham McDonald was appointed General Manager, she and her husband and Graham McDonald had management meetings.  Se said that she attended those meetings in her capacity as a Director and took the minutes of those meetings.

879. She was cross-examined about the audits.  She said that the format sheet had been prepared initially by David Pearson, but that it was flawed insofar as it relied upon what the applicators had in their trucks at the time, or what they said they had in their truck at the time.  She said it was important, however, to let the applicators know that they were to be made accountable.  She was shown Exhibit 29, which is the only example of an audited document available.  She said that she had not seen that particular document.  She said that she saw audited documents irregularly.  

880. She said that the two flaws in the audit document were firstly, that the applicators had to estimate what was in their tanks, and secondly, that the certificates lodged with the office might not have caught up with the actual chemical usage.  She said she understood 0.11 was the appropriate figure.  She said that, as far as she was concerned, the audit was never discussed with the applicators.  She said further that no documents such as Exhibit 29, that is to say no audit document, was ever tabled at the management meeting.  She said further that no documents like Exhibit 29 were in the room in which the meeting was held.  She disagreed with the proposition that Graham McDonald had produced the audit documents at the meetings that the three of them held.  She agreed, however, that there was discussion regarding chemical usage.  She agreed that that was in the minutes together with the statement that it should be reviewed.

881. She was referred to the words in one of the minutes: “chemical usage is critical for profitability”.  She said she could not remember how this arose or what was being discussed.  She said she had not heard of the term “KPI”.  She referred to the Exhibit 30 minutes.  She said she recalls the meeting, and recalls David Pearson referring to the term “commercial levels”.  She recalls this, because she recalls the statement being made at a time, when she was raising a concern of hers.  She could not explain why she had not said in the minutes the chemical must be used at a particular level in accordance with the Standard, rather than use the term “commercial levels”.

882. She was referred next to the Exhibit 33 minutes.  She said that she did not know the content of the memo of 14 September 1998.  She said that Graham McDonald had some problems, in particular he did not think that they were supporting him in his role as General Manager.

883. She agreed that memos, minutes, invoices et cetera were all kept.  She said that invoices became a journal entry on the computer records of Chemical Enterprises, and that there is no hard copy, although Guardian should have had a hard copy invoice.  She said that she had heard that those records are gone.   She said that she did not know how the records on the computer system had been lost, although she thought that it may have had something to do with an attempt to upgrade DOS to Windows, and that they had had many problems after that in the computers.  She said that they still had the system at Chemical Enterprises in late 1999, for example, September 1999.  She said that they brought the balances forward at that time, but did not touch archived material on the old system.  

884. She said that she agreed that, if termiticide was applied less than the Standard, then the perception would be that it would be less effective.  She said that she believed that externally, chemical decayed quicker than internally, due to water and the sun’s rays.  She said that technically she also agreed that the chemical did break down faster, if the chemical was not applied at the required rate.  She said that, from her point of view and her knowledge of it, Chlorpyrifos was inappropriate to use as an external barrier, and that Imoclopodrid was a better chemical for that purpose.  She said that Imoclopodrid was not off patent, whereas Chlorpyrifos was.

885. She said that she was present at a meeting in June/July 1995 when David Pearson addressed the technicians about lowering the volume and increasing the concentration.  She said that she was not present when David Pearson told technicians that certificates were to be filled out, as if 5 litres per square metre at 1% concentration had been supplied.  The evidence of Mr Pearson was that this had occurred at the same meeting.  

886. The impression I gained from both Mrs Pearson’s evidence and others involved with management and administration was that there were two very distinct divisions in this company/business, and that David Pearson was essentially responsible for the pre-treatment division and Mrs Pearson for the commercial division.  I consider further that many decisions taken by David Pearson were simply not taken in consultation with Mrs Pearson, and that she would not have had a complete knowledge of what was happening in the pre-treatment division.  There were of course some major decisions that were taken of which she was aware, such as the decision upon the changeover to Chlorpyrifos to the rate of application and concentration of the chemical product.  I do not however think that there was any suggestion by anyone concerned that what was being done then was somehow not in accordance with the Standard or otherwise illegal.  The impression I had was that Mrs Pearson might very well not have known of any direction by her husband as to lowering chemical usage, if that direction was given at all, it being somewhat in the same category as the signing of false/incorrect certificates as to what, in fact, had been applied at sites.

Findings

887. It is convenient to deal initially with the Authority’s case against the Respondents essentially in two parts, the first relating to a period up to 30 June 1995, in which Heptachlor was the chemical used, and the second relating to a period post 1 July 1995, a period during which the chemical Chlorpyrifos was used.  I will deal with the second period first. 

Chlorpyrifos

888. The use of Chlorpyrifos as a chemical in substitution for Heptachlor dated from 1 July 1995.  From 1 July 1995 pest control companies were required to lodge returns as to the use of Chlorpyrifos, the returns linking the amount of chemical used to the total treated areas.  

889. The evidence before me from the Respondents is that such returns were lodged by Guardian for varying periods, but always periods significantly longer than the period 1 July 1995 to February 1996.  No documentary evidence was produced in support of that contention, other than a letter from Dow Chemicals to Guardian dated 11 July 1996, which, the Respondent submits, relevantly refers as follows:


“In addition to the Application Use details your company supplies on a monthly basis as per User Agreement System, the conditions for this incentive offer as follows: …”

890. Mr Pearson’s evidence is that the letter relates to the rebate system as it then applied between Chemical Enterprises, a company controlled by Mr and Mrs Pearson and the supplier of chemical to Guardian, and Dow Chemical.  The letter accordingly is in quite a different context to the matter of returns lodged by Guardian.  There was no attempt by the Respondents to call evidence as to the User Agreement System.  Further, the letter was not confirmatory of the fact that returns had actually been lodged for the relevant period up to and including the date of the letter.  Indeed, it seems to me that the mere fact of what Mr Pearson refers to as “Guardian rebates” (but which were clearly rebates to Chemical Enterprises) does not itself suggest continued compliance with the Dow audit system, but merely reflects upon the fact that rebates (based no doubt on the volume of chemical used) were being discussed.  It seems to me that the Respondents had the opportunity to call more explicit evidence in this regard but failed to do so.  

891. Moreover, the Respondent’s evidence on this matter (apart from the above-mentioned correspondence) came essentially from Mr Pearson and Mrs Fuller, both of whose evidence generally I considered unreliable in significant respects.  In any event, as to the evidence of Mrs Fuller, she admitted that she was not involved in the preparation and forwarding of returns.  She was, as I have indicated, nonetheless willing to provide an opinion as to the period during which returns were forwarded by Guardian to Dow, a willingness which, I considered, was one factor which impinged upon the credibility of her evidence.  

892. The evidence of the Authority is that firstly, in answer to the summons delivered to Dow Chemicals, only returns from Guardian to February 1996 were produced, and that, secondly, Mr Murray of Dow gave evidence that all documents in Dow’s possession were produced further to that summons.  Mr Murray’s evidence was not challenged by the Respondents in cross-examination.  Further, Mr Pearson’s evidence is as to the returns system within the industry introduced post-1 July 1995 being in disarray as a result of some pest control operators refusing, or challenging the requirement, to lodge returns.  I understood Mr Pearson’s evidence to be that, as a result, the returns system lapsed.  It was not clear at what point, or indeed why, Guardian ceased lodging the returns.  The Respondent neither called, nor lead, any evidence from Dow in this regard, either in cross-examination or otherwise.

893. Generally I found the Respondent’s evidence on this aspect unconvincing to the extent that such evidence was forthcoming at all, particularly when compared with Mr Murray’s evidence and the actual production of documents by Dow only to February 1996.  Accordingly I consider that, in all probability, returns to Dow were lodged by Guardian until about February 1996 only.

894. The lodgment of returns was a matter for Guardian’s head office.  There is no evidence that the applicators were in any position to have been aware of the necessity to lodge returns, or the fact that returns were no longer being lodged.  Moreover, the applicators were isolated, to an extent, from the head office, being almost constantly engaged in the field on jobs.  

895. Nonetheless, the evidence of Messrs Yarrow, O’Donnell, Mapstone and (as I have found) William McDonald, all points to the fact of an alleged direction in or about February 1996 given by Mr Pearson to reduce the concentration of Chlorpyrifos to 1% whilst keeping the application rate to 2.5 litres per square metre.

896. At this point I take a step back.  The use of Heptachlor as a chemical required a lesser concentration than did Chlopyrifos.  The result was that, along with the introduction of Chlorpyrifos, about twice as much chemical was required to be carried by applicators, and further that the cost of chemical was significantly more than previously had been the situation.

897. The first problem was solved by Mr Pearson’s direction in mid-1995 to increase the concentration of Chlorpyrifos to 2% and decrease the application rate to 2.5 litres per square metre. I should note in this regard that a suggestion from Mr Pearson’s evidence appeared to be that the alleged direction to underspray in or about February 1996 could well have been a mistaken understanding by the applicators concerned, arising from a direction to spray at the Australian Standard, namely at 5 litres per square metre at a one per cent concentration.

898. Whilst there seemed to have been well considered reasons why, upon the introduction of Chlorpyrifos, Mr Pearson directed the applicators to spray at a 2 per cent concentration and 2.5 litres per square metre, the suggestion of a direction to revert to 5 litres per square metre at one per cent concentration, some seven to eight months later, finds no explanation or justification in the evidence and, indeed, is not, to my mind, given particularly the demeanour of Mr Pearson, plausible.

899. The second problem was more difficult, particularly as the returns system ostensibly kept some check on the proper application rate for the chemical Chlorpyrifos.  As I have found, Guardian ceased lodging returns under that system in or about February, 1996.  

900. The timing then of the cessation of lodgment of returns coincides more or less with the evidence of the applicators as to when Mr Pearson gave the alleged direction as to underspraying of the chemical Chlorpyrifos.  The confluence then of these unconnected events is, for me, compelling, particularly when coupled with my view, as already expressed, upon the evidence of the applicators noted above.  

901. Further, there is the evidence of Mr Graham McDonald relating to his employment as the general manager of Guardian in 1998, evidence which, as I have already indicated, I accept.  Mr Graham McDonald’s evidence, not only supports the substance of the 1996 direction, that is, to spray one half of the chemical required by the Standard (a KPI of 0.05 as compared to a KPI of 0.11 which equated to the Standard), but also corroborates the evidence of the applicators concerned, namely that they sprayed in accordance with the direction through to 1998, when Mr Graham McDonald commenced employment with Guardian.  In other words, to adopt the Authority’s terminology, the direction was Guardian policy.

902. On these matters (and I have already made some comment upon same in my detailing of the evidence) I found two matters disturbing towards assessing the credibility and reliability, or lack thereof, of Mr Pearson’s evidence; firstly, his assertion that the audit figures were not used in the management process, even in a general sense, and secondly, his attempt to explain away the reference in one of the management meeting minutes to “commercial rates”.   If it is not already apparent, I prefer and accept the evidence of Mr Graham McDonald on these aspects.

903. I should make comment that, of the Respondent’s applicator/witnesses, only Mr Barbi was relevant to the timing of the alleged direction by Mr Pearson in or about February 1996.  I have, I think, already given my views as to the unreliability of Mr Barbi’s evidence, although I should note, supportive of Mr Graham McDonald’s evidence, that Mr Barbi was prepared to concede a target figure for use of the chemical Chlorpyrifos of “0.0 something” and not “0.1 something”.

904. Further, I should note that, of the Applicant’s applicator/witnesses, the majority (that is, other than those identified otherwise), on the admission of Mr Pearson, had good relations with, and no animosity towards, either Mr or Mrs Pearson, and had no reason to lie about them.  On the other hand, notwithstanding their irrelevance in terms not only of the periods which they represented, but also the divisions of the company in which they worked, the Respondent’s applicator/witnesses largely gave me the impression, to varying degrees, that their evidence, on occasions, was biased towards the Respondents.  

905. I consider further that, for the period represented by Mr Burmeister’s evidence through to the period represented by Mr Graham McDonald’s evidence, the persistent thread appears to be that of fierce competition within the pest control industry and the need to have the amount of chemical used relate to the monetary return for particular jobs, rather than be governed by what the Standard required.  In this context I consider that the fact that returns to Dow were no longer being lodged, provided Guardian (Mr Pearson) with the opportunity to effect considerable savings to meet the competitive forces both then in play, and anticipated. 

906. I should say that, whilst I have considered the specifics of the evidence of each of the witnesses, I base my conclusions as well upon my impression of the evidence as a whole.  In any event, having particular regard to my findings upon the evidence, I consider it at least more probable than not (but nevertheless am certainly satisfied) that Mr Pearson gave a direction on behalf of Guardian to the applicators in the pre-construction division in or about February 1996 to apply chemical (the chemical Chlorpyrifos) at a concentration of 1% and a rate 2.5 litres per square metre, and that that direction was acted upon as Guardian policy, insofar as those applicators were concerned, at least through to 1998 and perhaps from time to time through that year.  

907. I am further satisfied upon the evidence of Mr Graham McDonald that the company’s policy as to use and application of the chemical Chlorpyrifos was, at the beginning of 1998, consistent with the February 1996 direction, and that that target remained the preferred target of Mr Pearson in his capacity as Director, at least until Mr Graham McDonald left Guardian’s employ.  

908. As to Mrs Pearson, whilst the evidence shows that she participated in management meetings (at least in 1998), there is no evidence, upon which I am satisfied, which implicates her in the original direction by Mr Pearson in February 1996, or in its maintenance, as I have found, through to and including 1998.  Indeed the evidence seems clear that the divisions within this company were well defined, and that the pre-construction division was Mr Pearson’s sole responsibility.

909. Further, whilst Mrs Pearson was privy to many decisions taken in relation to the pre-construction division, it is clear to me that she was not aware of all that happened within that division.  For example, she was clearly unaware of the direction given by Mr Pearson to applicators within the pre-construction division (admitted by him) to fill out certificates, as if the chemical had been applied at 5 litres per square metre and a 1% concentration, notwithstanding that the direction in mid-1995 was to spray at 2.5 litres per square metre and 2% concentration.  For these reasons I consider that there is insufficient evidence to establish that Mrs Pearson was a co-conspirator in the February 1996 direction and its maintenance through to 1998 as a policy within the pre-construction division of Guardian. 

Heptachlor

910. None of the Authority’s evidence suggests a specific direction by any of the Respondents to underspray Heptachlor.  Indeed the evidence of some witnesses (for example Messrs Yarrow and Everden) is to the contrary.  

911. Apart from Mr Burmeister, with whose uncorroborated evidence I have some discomfort, there is no evidence of a policy at Guardian to underspray Heptachlor at any relevant time.  

912. Whilst my findings as to the test results upon Heptachlor treated sites suggest that underspraying occurred, that, without more, is not sufficient to implicate the Respondents, as a matter of probability, in that underspraying to the extent that it resulted from a policy of Guardian.  That is not to say, of course, that the fact of the underspraying on those sites did not amount to negligence, for which Guardian is vicariously responsible.  

913. Whilst I appreciate the Authority’s submission that such a policy would, because of its illegal nature, be more likely to be surreptitiously and selectively implemented, the fact remains that, not only was there no satisfactory positive evidence, but moreover significant witnesses (for example Mr Ray Lewington and Mr Everden) were prepared to say that they knew of no such direction.  In that context there can be no findings of fraud or dishonesty against any of these Respondents in relation to the period, for which Heptachlor was the chemical used.  

Legal considerations

914. Having arrived at the above factual findings, it falls now to me to categorise the offending conduct in terms of section 101 of the Queensland Building Services Authority Act 1991 in the form in which that Act was in force prior to 1 July 2000.  

915. Whilst what is found against Mr Pearson must be found against Guardian (Mr Pearson being the agent for Guardian), the alternative is not, however, necessarily the case.  

Fraud

916. It is clear that “fraud” in section 101(2)(f) is common law fraud:  Scheelbeek v Queensland Building Services Authority.  (District Court of Queensland – Skoien SJDC – 6 August 1998).

917. It is equally clear that:

1. The terms “fraud” and “dishonesty” are used disjunctively in the section;

2. Dishonesty is an element of fraud, however the alternative is not the case;

3. Whether an act is dishonest is based upon the standards of ordinary decent people, although, if evidence is accepted of idiosyncratic, bizarre, eccentric or peculiar beliefs giving rise to a want of dishonesty, then dishonesty will not be established: Peters v The Queen (1998) 192 CLR 493.  

4. The three essential elements of fraud are:

(i) there must be a representation of fact by words or conduct, mere silence not sufficing for this purpose;

(ii) the representation must be made with knowledge that it is false, or made recklessly, not caring whether it is true or false, or at least in the absence of any genuine belief that it is true;

(iii) the representation must be made with the intention that it should be acted upon by the plaintiff, or by persons within a class, in the manner which resulted in damage to that person(s):  Bradford Third Equitable Benefit Building Society v Borders (1941) 2 AllER 205 at 211 per Viscount Maughan; Scheelbeek v QBSA supra.

918. Referable to these three elements, as to whether the subject conduct amounts to fraud, I note as follows:

1. Further to directions by Mr Pearson, the evidence establishes that the applicators acted upon the direction, firstly, in mid-1995 to spray at a concentration of 2% and at a rate of 2.5 litres per square metre, and secondly, in or about February 1996, to spray at a concentration of 1% at 2.5 litres per square metre, and, in each instance, to complete the certificate with respect to the spraying of each site, as if the spraying had been carried out with a 1% concentration of chemical at 5 litres per square metre of emulsion.  As such there is, to my mind, a clear representation in the form of the certificate in each instance as to a particular state of things.  

2. The evidence of Mr Pearson is that he knew that the mid-1995 direction to fill out certificates, as if the spraying had occurred at a 1% concentration at 5 litres per square metre, meant that the certificates in each such case were false/incorrect.  Mr Pearson’s explanation as to that (which can only be by way of justification rather than exculpation) was that there was an equivalence between a 2% concentration at 2.5 litres per square metre and a 1% concentration at 5 litres per square metre.


Clearly and further, there must also have been knowledge by Mr Pearson (and Guardian) as to the certificates being false/incorrect in respect of the February 1996 direction, as I have found it to be.  The requisite knowledge then is apparent and present such as to satisfy this element of fraud.

3. Certificates were supplied to builders in respect of each site, so that the builders could demonstrate to the Council and the owner that the structure had been sprayed in accordance with the Australian Standard.  Clearly, there was then the requisite intention in so supplying the false/incorrect certificates that the certificates be acted upon in each instance, not only by the builders, but also by the Council and the owners.  The damage was that the builder paid for a service, that is, a spray in accordance with the Australian Standard, that was not received.  Money was paid and received therefore under false pretences, as it were.

919. In terms of the above, clearly a fraud was committed within the terms of section 101(2)(f) on each occasion that a structure was sprayed in accordance with the direction by Mr Pearson and a certificate issued.  It follows that, on each such occasion, a proper ground can exist for taking disciplinary action, subject only to the qualifications that:

(i) the conduct be “in relation to building work” which clearly it is, in this instance, as it is necessary site work within the terms of the definition of “building work”; and

(ii) the building work be “carried on under the licence”.

920. For section 101(2)(f) to apply, not only to a company holding a contractor’s licence, but also to that company’s nominated supervisor holding a supervisor’s licence, the proposition in paragraph (ii) above must encompass the concept, where a company is concerned, that the relevant building work is carried out, not only under one licence (that is, the company’s contractor’s licence), but under two licences, namely the company’s contractor’s licence and the supervisor’s licence of the nominated supervisor to that company.

921. I consider that the proper interpretation of section 101(2)(f) is that building work carried out by a company, duly licensed, is carried out under both the contractors licence and the nominated supervisor’s licence, and that the conduct of both licensees can accordingly be dealt with under section 101(2)(f).  Rather than repeat my reasoning for such a conclusion here, I refer in that regard to my decision in L099-00: Queensland Building Services Authority v Percy Bartrum.  I note in that regard that I had the advantage in that application of having the question specifically argued before me by opposing counsel.  The result is, in this instance, that Mr Pearson’s conduct as the nominated supervisor holding a supervisor’s licence falls to be dealt with under section 101(2)(f).

922. The next matter to consider is the approach to section 101(4) and, in particular, whether a penalty is applicable, pursuant to that sub-section, in respect of each instance of fraud.

923. Essentially I adopt the reasoning of the Authority in respect of this matter, as noted in its submissions upon the conclusion of the evidence insofar as those submissions relate to a decision of this Tribunal in QBSA v Cook, Port Bibra Pty Ltd and Cadmist Pty Ltd (Member McVeigh, 31 January 2001, Applications D039-00, D040-00 and D041-00) and the inapplicability of the Full Court of the Supreme Court of Queensland decision in R v Bartlett [1972] QdR 337.  I should however in this regard add to my remarks in Queensland Building Services Authority v Homelodge Pty Ltd  (D221-95, 17 January 1996).

924. The fact that a proper ground exists under section 101(2) in respect of each instance where a certificate has issued further to and in accordance with Mr Pearson’s directions cannot, in my view, be diluted, or otherwise diminished or controverted, by the fact that the separate instances in which certificates have issued have been included in the one application by the Authority, and have not been the subject of separate applications.  That is, to my mind, merely a matter of form.

925. The reality is, and must be, that fraud exists in each instance in which a certificate issues.  A finding then as to proper grounds existing can only relate to a particular finding of fraud in relation to a particular site.  Fraud in this context cannot exist in isolation, that is, it must relate to a particular site.  Indeed, it seems to me incumbent upon the Authority in order to establish fraud under section 101(2)(f) to demonstrate that a certificate representing a certain state of things issued, when in fact what that certificate represented was not so.

926. Further, the “proper grounds” referred to in both sub-sections 101(2) and (3), and then in the “penalty” sub-section, sub-section (4), must be the same “proper grounds”.  It follows, in my view, that, in respect of each instance of fraud, there are “proper grounds” in terms of section 101(4) authorising the Tribunal to make orders pursuant to that sub-section.

927. The Authority has adopted the course of choosing ten sites for each of the applicators Messrs Mapstone, Yarrow, W McDonald and O’Donnell for the purposes of its application and pursuing the matter of penalties.  That, I think, was a sensible course.  However, the Authority must be able to demonstrate on the evidence, in respect of each site so chosen, that the elements of fraud have been satisfied.

928. The Authority submits generally in this regard that the evidence is that Messrs Mapstone, Yarrow, W McDonald and O’Donnell all sprayed sites in accordance with Mr Pearson’s directions and signed false certificates in respect of each of those sites.  I agree that that is so, universally so to speak, in respect of Messrs Yarrow, W McDonald and O’Donnell.  Indeed, apart from Mr Pearson’s denial that he gave any such direction, the evidence of these applicators in this regard was unchallenged, and is accepted by me.

929. The same however cannot be said, in my view, of Mr Mapstone, as his evidence (which I accept) is that, from time to time, countermanding instructions were given by Mr Pearson and Mrs Fuller to spray at the Australian Standard because of the possibility of surveillance by the authorities.  There is no evidence identifying the occasions on which this occurred.  Accordingly, it becomes difficult to be satisfied, as I must be on the balance of probabilities, that the particular ten sites chosen by the Authority for Mr Mapstone were sites which had been undersprayed.  Having said that, Mr Mapstone, on his evidence, treated a large number (and perhaps a significant majority) of the sites that he treated between 1 February 1996 and 1 January 1998 in accordance with Mr Pearson’s directions.  These sites are however, in a specific sense, unidentified for reasons which I have mentioned.  

930. Consistent then with my previous reasoning, the fact of fraud must be established site by site or, in this instance, in relation to particular sites identified by the evidence as such.  This has not been achieved in respect of Mr Mapstone’s ten sites, although otherwise his evidence has clearly been of considerable importance to my findings.  

931. The result is that I find, pursuant to Section 101(2)(f), that proper grounds exist as and against both Guardian and Mr Pearson for the taking of disciplinary action in respect of each of the ten sites in what are referred to in the Authority’s submissions as Appendices 9, 10 and 11, a total of 30 sites in all.  I formally excerpt those sites (hereinafter referred to as “the thirty (30) sites”) as follows:

Appendix 9

10 sites treated by Yarrow

1. Lot 16 Axel Place, Sinnamon Park – 29/8/96;

2. Lot 43 Discovery Place, Flinders View – 21/12/96;

3. 67 Bellata Street, The Gap – 9/1/97;

4. Lot 76 Foley Place, Sinnamon Park – 22/10/97;

5. Lot 202 Delaney Street, Carindale – 8/11/97;

6. Lot 1 Chapel Hill Road, Chapel Hill – 25/11/97;

7. Lot 89 Acorn Street, Flinders View – 26/11/97;

8. Lot 36 Edward Street, Sinnamon Park – 4/12/97;

9. Lot 24 Hornsey Road, Anstead – 22/12/97;

10. 23 Banyan Street, Bellbowrie – 31/12/97.

Appendix 10

10 sites treated by McDonald

1. Lot 161 Winifred, Kuraby – 18/10/97;

2. Lot 67 Claudia, Sinnamon Park – 19/11/97;

3. Lot 42 Benjamina Circuit, Regents Park – 26/11/97;

4. Lot 31 Eagle Street/Ave, Waterford West – 26/11/97;

5. Lot 27 Eucalypt, Mackenzie – 29/11/97;

6. Trinda Park Nursing Home, 10 Laurel Street, Woodridge – 4/12/97;

7. Trinda Park Nursing Home, 10 Laurel Street, Woodridge – 4/12/97;

8. 38 Cunningham Street, Boronia Heights – 12/12/97;

9. Units 10 – 13 Lots 80 – 86 Bayview Drive, Runaway Bay – 17/12/97;

10. Lot 291 Pinedale, Gaven – 24/12/97.

Appendix 11

10 sites treated by O’Donnell

1. Lot 125 Kirri Ave, Petrie – 7/2/96;

2. Lot 57 Kurrajong Street, Warner – 7/9/96;

3. Lot 36 Redgum Court, Bridgeman Downs – 25/10/96;

4. Lot 82 Clark Road, Sandstone Point (Bribie Island) – 21/12/96;

5. Lot 9 Trecarne, Bridgeman Downs – 11/1/97;

6. Lot 259 Shellduck, Calamvale – 22/1/97;

7. Lot 11 Wahl Street, Boondall – 29/1/97;

8. Lot 41 Westgate Cl, The Gap – 8/2/97;

9. Lot 123 Wargon Court, Petrie – 10/3/97;

10. Lot 503 Mercury Crt, Bridgeman Downs – 13/3/97. 

932. The Authority also invites me in respect of Guardian and Mr Pearson to find:

1. As against Guardian:

(i) That a proper ground exists for taking disciplinary action against Guardian pursuant to section 101(2)(c) in that David Pearson is a director who is not a fit and proper person to exercise control or influence over Guardian.

Clearly, my findings in respect of fraud as and against Mr Pearson pursuant to section 101(2)(f) must render him not a fit and proper person to exercise control or influence over Guardian, in the absence of evidence to the contrary.  Clearly, no such contrary evidence was tendered.  In the circumstances then, this proper ground pursuant to section 101(2)(c) has been made out by the Authority.

(ii) That a proper ground exists for taking disciplinary action against Guardian pursuant to section 101(2)(c) in that Judith Pearson (aka Love) is a director who is not a fit and proper person to exercise control or influence over Guardian.

For reasons previously indicated, I am not satisfied upon the evidence that Mrs Pearson was implicated, either before or after the fact, in the directions given by her husband, and which are the subject of my findings of fraud.  On this basis, the Authority has not made out that proper grounds exist in this instance.

(iii) That in relation to each of the sites listed below (the licensed sites), there is a separate proper ground for taking disciplinary action against Guardian under section 101(2)(h) on the basis of negligence, namely:

(a) 33 Kurrajong Drive, Warner (treated 15 November 1995);

(b) 28 Armytage Street, Lota (treated March 1996);

(c) 1/23 Booran Drive, Woodridge (treated 15 February 1995);

(d) 3/55 Falconglen Place, Ferny Grove (treated 16 August 1995).

This ground is based upon the test results and involves a consideration of the scientific evidence.  I have already indicated a preference for the evidence of the Authority’s chemists over similar evidence called on behalf of the Respondents.  I say “similar evidence” because the Respondents called one chemist only (Dr Boyd-Boland), the other experts for the Respondents describing themselves as entomologists, although clearly they had some knowledge of the branch of chemistry which was of particular relevance to their expertise.

Of the Respondent’s experts, Mr Broadbent was an employee of the Respondent’s company and Dr French lacked, in my view, an objectivity normally associated with an independent expert, when his evidence (and the manner in which he gave it) was compared to others.

When assessing the expert evidence, the exercise largely becomes a comparative one, that is, comparative in the sense of the credibility of those experts giving evidence and, but perhaps to a lesser extent, the nature and substance of that evidence.  The latter is, of course, assisted and enhanced by findings in respect of the former.  

In that regard, in my view, the balance as to the credibility and expertise of the Authority’s experts weighs heavily in the Authority’s favour.  Further, there do not appear to me to be any commanding discrepancies in the evidence given by the experts called by and on behalf of the Authority such as would otherwise cause me to reject their evidence in this particular instance.  I say this because, given another set of facts and experts, the conclusions of the presiding person might well, and legitimately, be different.  Indeed, one can only approach the matter towards arriving at a decision based upon the evidence, as it is presented.  

In this regard it seems clear that there is an abiding doubt as to the rate of degradation of Chlorpyrifos in the given circumstances.  None of the studies seemed directly pertinent and had to be extrapolated, an exercise for chemists, I would suggest, rather than entomologists.  Further, some of the studies appeared to have, at times, very significant flaws which struck at the validity of the intended results.  

This was not however an excursion or inquiry into the effectiveness of Chlorpyrifos as a chemical.  It was, moreover, an inquiry simply into whether, on the balance of probabilities, the Authority had established that the treatments at the various sites were not applied in accordance with the Australian Standard, and all that that Standard encompassed, including, importantly, the continuity of the chemical barriers.  

I think the compelling result of all of the tests referred to by the Authority, taken as a whole, is that they essentially demonstrate (on a probability analysis, as suggested by Dr Miller in his evidence) that chemical was predominantly non-existent in verifiable quantities, the level of such verifiable quantities being particularly low given even some of the more stringent views as to the half-life of the chemicals concerned, particularly that of Chlorpyrifos.  

In this regard it is interesting to note that the Respondent’s experts even suggested (somewhat incongruously in light of its subsequent banning) that the propensity of Heptachlor to degrade was understated. I should note that much of the supporting data upon which they relied for this assertion appeared to relate to agricultural application rates which, it seems on common ground, “had a significant effect on the increase in the rate of degradation when compared to rates applied in termite protection activities”.

The results of the tests, when considered as a whole, I think, if nothing else, answers, to an extent, the essential criticisms by the Respondent’s experts as to the number of samples taken.  The other problem with these criticisms, at least from the point of view of some of the Respondent’s experts, was that the goal inherent in the Authority’s exercise (namely the existence of the relevant chemical at any one given sampling site) was confused with another goal (irrelevant in this instance), namely that of determining how much chemical had been applied across the site.  

Essentially the matter for determination is whether the evidence tendered by the Respondents towards disproving the Authority’s case, either succeeds in establishing doubt such as to lead to a finding that the allegations are not established to the required standard or are disproved, or alternatively, whilst “muddying” the waters, is not necessarily probative to the required extent.  It must be apparent from what I have said, including my observations on the evidence of the various expert witnesses, that the latter situation pertains in my view.  

In all of the circumstances, I prefer and accept the evidence of the Applicant’s experts over and above the evidence of the Respondent’s experts as to the results of the tests and the conclusions based upon those results.  It must follow, based upon such conclusions, that there has been such a lack of care in the treatment of these sites that the requisite standard of care has not been met by those applicators employed by Guardian, and for whom Guardian is vicariously responsible.

In terms then of the finding sought by the Authority in respect of negligence relating to the four sites noted, there can only be the finding that negligence has been established as and against Guardian, and that proper grounds exist on that basis for the taking of disciplinary action against Guardian in respect of each of these sites.

(iv) In relation to each of the sites listed below (the unlicensed sites) there is a separate proper ground for taking disciplinary action against Guardian under section 101(3)(d) on the basis of negligence, namely:

(a) 12 Judith Street, Morayfield (treated 1 October 1993);

(b) 79 Penhill Street, Nudgee (treated 3 May 1994);

(c) 21 Johnson Drive, Lockrose (treated 16 March 1994);

The finding sought in this instance is different to that of the previous finding in that Guardian was not, at the time of the relevant treatments, the holder of a licence.

As with the previous item, whether negligence is established depends upon the scientific evidence.  I refer to my observations and findings under the previous item in respect of such scientific evidence and, indeed, also earlier in this decision.  On this basis I consider that negligence has been established as and against Guardian in relation to the three sites mentioned, and that, accordingly, a proper and separate ground exists for taking disciplinary action against Guardian in respect of each of these sites.

As against Mr Pearson:

(i) that there is a separate and proper ground for taking disciplinary action against Mr Pearson under section 101(3)(d) for negligence in relation to each of the following sites:

(a) 21 Johnson Drive, Lockrose (treated 16 March 1994);

(b) 79 Penhill Street, Nudgee (treated 3 May 1994);

(c) 3/55 Falconglen Place, Ferny Grove (treated 16 August 1994);

(d) 12 Judith Street, Morayfield (treated 1 October 1993);

(e) 33 Kurrajong Drive, Warner (treated 17 May 1995);

(f) 1/23 Booran Drive, Woodridge (treated 15 February 1995).

This is in respect of unlicensed activity, Mr Pearson not obtaining a licence until 1 May, 1996.  My findings in respect of negligence as and against Guardian, and the relevance of the scientific evidence in that regard, is pertinent to this particular question. 

Whether there has been negligence pursuant to section 101(3)(d) involves importantly, as far as Mr Pearson is concerned, whether in fact he carried out the building work in terms of the particular subsection, or that the carrying out of that building work is restricted solely to Guardian.

The Authority submits that Mr Pearson must have carried out the building work because, as a director of the company and the holder of a supervisor’s licence, he actively directed the company, and thereby caused the building work to be done.  

Except insofar as unlicensed building work is concerned (section 42), “building work” in the Queensland Building Services Authority Act has the restricted meaning attributed to it in section 4 (the definition section). 

Section 42 includes, but only for the purposes of that section, in the definition of  “building work”, the following conduct:

· a person who carries out the building work directly, or indirectly causes it to be carried out; and 

· a person who provides advisory services, administration services, management services or supervisory services in relation to building work

The result must be, in my view, that the Act does not intend that a person who causes building work to be carried out carries out “building work” in terms of the section 4 definition.  Further, a person who carries out supervisory services does not, for the same reasons, come within the definition of “building work” in section 4.

Accordingly, in my view, unless the activity of the supervisor can come within subparagraph (e) of the definition of “building work” in section 4 (namely actual site work only), then the activities of a supervisor otherwise cannot be impugned in terms of either section 101(2)(h) or section 101(3)(d).

To such an interpretation the Authority submits that, even if a supervisor is guilty of gross negligence in respect of the supervision of building work, he could not face sanction, because he did not carry out building work.  I do not agree with this proposition because, firstly, if the supervisor is engaged on site in direct supervision of building work then his activities come within the terms of the definition of building work in section 4.  Otherwise the adequacy of supervision is referred to in section 43 of the Act, any breach of which can be dealt with under section 101(2)(a).  

For the above reasons then I am not satisfied that the Authority has made out that there is a separate proper ground for the taking of disciplinary action against Mr Pearson for his negligence in relation to the sites noted.  

(ii) That there is a separate and proper ground for taking disciplinary action against Mr Pearson pursuant to section 101(2)(h) for negligence in relation to the site at 28 Armytage Street, Lota (treated March 1996).  

The same considerations apply here as were applicable to the previous ground alleged by the Authority.   Accordingly, for the same reasons, I consider that proper grounds have not been established by the Authority as and against Mr Pearson.  

912. I should note generally that other, essentially formal, elements (not otherwise dealt with specifically in this decision) to be established under the various subsections in respect of which I have found that proper grounds exist for the taking of disciplinary action, have been met but, in any event, were not challenged by the Respondents further to the Authority’s submissions.  These include matters such as incorporation of Guardian. 

Summary

913. 
As to Pest and Weed Control Services Pty Ltd ACN 010 153 830 (formerly incorporated under the name Guardian Pest and Weed Control Services Pty Ltd) (“Guardian”), I find that proper grounds exist for the taking of disciplinary action against Guardian on each of the following grounds:

(i) A director, David James Pearson, being a person who is in a position to control or substantially influence the conduct of Guardian’s affairs, is not a fit and proper person to exercise such control or influence over Guardian as a licensee.

(ii) In respect of each of the 30 sites, Guardian is guilty of fraud and dishonesty in relation to the business then carried on under its licence.

(iii) In respect of each of the licensed sites, Guardian has been negligent in the carrying out of building work under its licence.

(iv) In respect of each of the unlicensed sites, Guardian has been negligent in the carrying out of building work under its licence.

933. As to the Respondent David James Pearson I find that proper grounds exist for the taking of disciplinary action against him on the ground that, in respect of each of the 30 sites, he is guilty of fraud and dishonesty in relation to the business carried on under his licence.

934. I order that the Authority be given leave to relist this matter for further directions and/or orders including upon the matter of penalty, but that such relisting be conditional as to the matter of penalty upon the Authority first providing the Respondents Guardian and David James Pearson with its written submissions and providing those Respondents with fourteen (14) days in which to file with the Tribunal and serve upon the Authority written submissions in response.  

935. I further order that the application against Judith Eve Pearson (aka Love) be dismissed.

…………………………………

MR P LOHRISCH – MEMBER

QUEENSLAND BUILDING TRIBUNAL
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